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INTRODUCTORY LETTER.

o The Right Ilonourable Viscount Deel, PC,GBE,
Secretary of State for India

M3 T orD,

Appoint of our C and terms of reference

e wete appomted by Your Lotdship’s predecessor the Right
¥lonourable the Earl of Birhenhead, PC, G C ST, on the 16th
Dicember 1927 our terms of reference bemng—

(1) ta report upon the 1elationship between the Paramount
Power wnd the Induan Stutes with particular reference
to the r ghts and obhigations anising from —

{a) treaties engagements and sanads, and
(h) usage, sufferance and other causes, and

(2) to mquire mto the finanainl nd economic relations be-
tween Brtish India and the state<, and to make any
recommendations thit the commsttee may con=uider

desirable or necessarty for their more satisfactory ad-
Justment

Dart (1) 1efers onh to the existing relationship between the Para-
mount Power and the states  Part (2) refers not onlv to the
evistng finaneal and economie relations between Britich Indm

and the states hut alko mvites us to mahe recommendat ons for
the future

Origin of enquiry,

2

The request for an enquiry onginated at a conference con-
vened by His Txcellenes the Vicerov at Simla in Vay, 1927, when
A representat ve group of Primees 1ked for the npp«un!mcnt of a
peanl comnuttee to esamine the relationdup existn & between
(lmnql\(x and the Pirmmount Power and ta suggest memns for

~ring dffective eonsultation and co-opcration between Britieh
]ndn amd the Indim State  and for the «ttlement of & florences
The Primees alo 1shed for ademate mivestigation of eortan dﬂ-
athues nrder which they el that they lbourcd
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Preliminary arrangements
]

3 When our committee 1ssembled at Dell on the 14th Januarsy,
1928, we found that the Princes had no c1ce reads  The Standing
Committee of the Chamber of Princes had no permmnent office or
secretariat, many of the states had no properly arranged archives,
and without prolonged search, the Princes sud, they could not
formulate their clums Dientually 1t wis agreed between our
commuttee 1nd the Stinding Commuttee of the Chimber of Princes
that we should visit the States during the winter months and then
adjourn to T'ngland where their case would be presented before us
Tmunent counsel, the Right Honoarable Sir Lieshe Scott, K C
M P, was retained by the Standing Commuttee of the Chamber
and 2 number of Princes to represent them before us A guest on-
Tuure was 1ssued on the lst March, 1928, to all members of the
Chataber of Princes and to the Ruling Chuefs entrtled to representa-
t1on theremn and to the Loctl Governmentsn India  The question-
nute, which defines and explains the scope of our enqurry, forms
Appendix J to our report

Tours and assistance given

4 \We uated fifteen stites Rampur, Patialy, Bikwer Udu-
pur Alwar, Jupur, Jod pur Palanpur Jamnagar, Barodh Hyvdera.
bad, Mjeore, Bhopal Gwalior and Kashmir At each of theso
states we discusced Jocalls and informally such questions s were
bronght before us ~ We 1lso pud a flsing s1st to Dholpur  Alto-
gether we travelled some 8 000 miles in India and examined in-
Tormallv 48 witnesses  We returned to T'ngland early i Ma,
1993 Thetr Highnesses the Rulers of Kashmir, Bhopal, Pat alv,
Cutch and Nanantgar, members of the Standing Commuttee of
the Chamber of Princes, also arrised 11 England durmng the
course of the rummer and were present when Sir Teshe Sc;tt jid
October and November formally put formard the case on behalf of
the states wh ch he reprecented  We desire to express our de:
obligations to the Prnnces whose <tates we visited (;or 1l o
great, = tridition] hospitality to express our regret to thxelr
whose imatations to visit their states we were nm’iﬂ o
ant to achnowledge the unfuling courtess nd nes .10 hetept
h vervh 2 1stance wliel we

hve evervuhere rece ved from the Standing Commtt
Trnces ndmdmll from the minieters 1;1 ittee, from the
reverl states and from their councel Syr T, . IﬂO\qemmenh of the
others an1 cspecnlls by Colopol e (:t:; 1e Io(vt qs 1sted b
t0 nchnonledze the rends ax jefes o t’\; l T We deare aleo
ot 1% His T seellones Ty : 1t haeleen mven us through-
Tepartments of 11 Gover: d Ira n and the Politteal and othee
¢ Government of Tndin
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TRepresentations on behall of subjects of states, and feudatory
chiefs and jagirdars

5 TIu the cotntse of our enquiry we were approached by perwons

and associitions purporting to represent the <ubjects of Indian
States It wis quite clear that our terms of reference did not
cover 1n mvest11ition of the r alleged grievances and we dechned to
hear them but we allowed themn to put 1n written statements, and
1 the comse of our tours we endeavoured to ascertun the general
character of the admumstration 1 the states We also received
representations from many of the Feudators Chiefs of Bihar and
Orisen requesting 2 reconsideration of their stafus and powers, as
wwell ar representations from the fendatories of the Kolhapur State
These also we have not dealt with, as they fall ontmide the scope
of our enquiry

Divergent views of Princes

6 It was -oon obvious to us that very divergent views on mm-
por*int matters were held by the Princes themsehes The 1m
portant states Hyderabad Mvsore, Baroda, Travancore as well
as Coclnn Rampur Junagadh and other states i Kathmawa
and elsewhere declined to be repreeerhed by Sir Leshe Scott
and preferred to state their own case in written rephes to the
questionnure  We can however clum that we have done our
best to wscertain <o far as this s possible thie views of the Princes
a9 1 body

Voluminous documents.

7 Altogether seventy teplies to the questionnare have been
recerved from different states  Mny of these, although instructive
as to the feelings of the Princes and Chuefs, refer to matters outside
our enqury sucl a~ requests for the revision of stite boundar es,
clams 1n regird to terntories rettled or trinsferred manv jears
bach, applicitions to revice dect by the Para Power
made at almost ans tune during the last century, requests in the
anaiter of precedence, salutes titles, honours, and personal disnities
These requests and applications wull be forwinded to the Pohtical
Department of the Gosernment of Indin

Acknowledgments to secretary and staff,

§ In concluston we desre to bring to Your Ford<hip s
notice the admrable work done by onr ecceretarn, Lieutenant
Colondd G D Ogilvie, CTT Ihs exceptional hnowledze of the
Tustory of reeent discussions his great populanty with the Prince
s mdustry zeal and alility, Jiave very greath impre <ed u. anl
phced us under 2 heavy obhigation
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We destre also to record our appreciation of the very satisfactory
manner 1o which the office stafl of the commuttee performed their
duties

Sections of the report

9 We have drawn up our report in four sections —

I —Relationelnp between the Paramount Power and the
States  Historical summary

11 —Relationship between the Paramount Power and the
States More detailed examination

11T —maneial and economice relat ong between Britich India
and the States Machert

IV —Financial and economie relat ons between British India
and the States Speafic proposals

And we hnve the honour to be,
You Lordship s Most obedient Servants
HARCOURT BUTLER
SionEY Prreo
W S HOIDSWORTH.

Qhe 14th Tebruary 1929
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I—~RELATIONSHIP BETWEEN THE PARAMOUNT
POWER AND THE STATES HISTORICAL SURVEY.

Two Indias

10 Interwoten n the pinl map of Indir are lurge patches of
yellow whih iepresent the Indian States ® These states sur
iied the establishment by the Brit sh of their domunion on the
1mns of the Moghul empire and the \[ahritte supremacy  They
cover an area of 099,138 <quate mules with a popnlation of
£8,652,074 people, or about two fifths of the wrea and one fifth of
the populition respectively of India ncluding the states but
excluding Burma +  Polit ealls there are thus two Indias Brtrsh
Indi, governed by the Crown according to the statutes of Parha
ment and enactments of the Indian le.islature and the Indin
States under the suzerumty of the Cronn and still for the most part
under the personal rule of theiw Princes Geographically Indin
18 nne and indrasble made up of the pmnh <nd the vellow  The
problem of statesmanship s to hold the two together

Indian States

11 The Indim States ts thev evist to dav fall into three distingt
“clrsses

Area in
Class of State Estate cte Number | ‘square | Population Re;enr;g: m
milea of rupees §

_.__._4.______.————-]_ —
1 States the rulers of which 108 | 514 886 | &
are members of the Cham | 7 817 186 4915
her of Princes in their own
fight ‘

11 States the rulers of which 127 76 846 8004114 h gy
are represent~d in  the “

! Chamber of Pnnces by
twelve members of thewr
order elected by thems Ives

TI1 Fstates, Jagirs and others 327 [ 6 406 801 674 74

The term Indinn State 1s, m fact, ext
remely
regards both size and government It ’coverﬁ at on:h:tr:sl i;
the <cale, Hrderibid with an aren of 82,700 <quare miles, with a
,

* See map attached to 112 rogot

+ The area of Indis meludiog the states but exelud ne 5
sauate miles The population of Indua el ling §onans P - 183 05
arding £ £ ¢ 0ens 13 o€ 1921 33 30 =10 268 ut exelading Burma
A erore {1rn millions) of rupees at an exchan

1ot the rupes a3 equinalont to £730 000 e of one shilling and s pence
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on of 12,00 000 and o revenue of 6! ctores ot rupees or
£,000000 and 1t the other end of the scile mnute
tan Rathnwar amounting in estent to 2 few aeres only

n o certun s holdings which yield 1 revenue not
than that of the mnuil ncome of an ordinary artsan It
) alko stites cconommarlls  pohitically and admumstratively
d and states, pitriarchal, or qua« fendal in character which
¥er in t mediecal atmosphere  states with varving political
counstitutional states hike A[veore and Tiavancore and
thnch are under purely autocratic admm stration  The one
common to them all 1s that they are not part or governed
w of Butish Indin

Geographical and historical features

In the Indian States nature assumes its grandest and its
forms 'The eternal snowg of the Himalaya gather up ana
2 the mystery of the Last and 1ts anctent lore  The enter
old world western adventure now slumbers by the placid
of Travancore and Cochm The patched plams of
ma wnd Centril Indiy with therr Inlly fasinesses recall the
s and chivalry of dws that still live and inspre great
s and deeds The hilsand plains of Hyderabad and
, fimed for gems and gold for nvers forest water falls
out great names of history  Over the dryv trap pliteaux of
ccin swept the marauding hosts of the Mahrattas eatin,
nd drmling there night up to ancient Delht  From the
be ports of Ratluawar with their busy progressive people
out hands to the jungles of Mampur 1n the East with
mutive folk and strange practices The marching Lfe of
and Mahrattr times has yielded to the sustammed quiet
sh rule but the old ~pirt survives in muny a story and
hope

i Importance of states

The Indian States still form the most picturesque part of
they also represent where the Prince and his people are
> the ancient form of government m India  In the Brah

* polity the Kebatrna (Rajput) Rajr 1% as necessarv an
1as the Brahm n priest and all that 1s mitional 1 Hindu
s turped towards lim  Not nlwavs does the tie of religion
e ruler and lns subjects  In the great state on the north
i) fhie ruler 1 Himdu whilst most of hs <ubjects are
y mnd m the great state on the south (Hyvderthad) the ruler
ssulman whilst most of h s subjects are Hindus  Truls 1t
<1t that the Tndian States are the Indin Indin
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1~—RELATIONSHIP BETWEEN THE PARAMOUNT
POWER AND THE STATES, HISTORICAL SURVEY.

Two Indias

10 Interwoven m the pinh map of Indin e Iwrge patches of
sellow wlich represent the Indian States * These stites sut
viied the establichment by the Bt sh of therr dopumon on the
Tuine of the Moghul empire and the Mahritta supremacs  They
cover an area of 398,138 <qurre mmles with a population of
€8,652,974 people, or about two fifths of the arer and one-fifth of
the populttion respectivels of Indiv ncluding the states bat
excluding Burma Poht callv there 2re thus two Indis, British
Indra, governed by the Crown according to the statutes of Parha-
ment and evactments of the Indian le.wshture and the Indin
States under the surernnty of the Crown and «till for the most part
ander the personal rule of thetr Princes Geogriphyeally India
13 one and mdissible, made wp of the pik and the 1elow  The
yproblem of statesmanship 1< to hold the two together

Indian States

11 The Indiwm States s they exsst to dav fall info three distinct
sclasses

Area
Class of State Fstate ete Number | square Population Re:re;\;: m
miles of rupess ¢
-
1 States the rulers of which 108 )] 5
B membera of the Cham | 514 856 | 62 847160 4218
her of 'rinced w1 their own
nght
11 States the rulers of which 127 76 846
are tepressutsd an  the 800411 280
Chamber of Pnnces by
| twelve members of their
order elected by thems Ives
TIT Tstates, Jagirs and others . 337( 0405 | sone7s .

The term Inditn State 1, 1n fact
g ext
regard= both mze and government It ’cmerwm::bmehs‘lg as
the scale, Wyderibad with an areq of 82,700 =ru,mrc mlliq e‘r:ltho:
N

® Qom rrnrr sptnchad badd ae - 1
e
squn
accot
et e s Lan

A erore {ten mukons) of rapees at gn exchanz

107 the rupes 1 equnalent to £730,000 e of ene shilling and si¥ pence
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Ststes, anl so far as we could gather, the consensus of opinion
amongst the Princes 15 that any attempt to do so would cause <o
much heart-burting and open np so many difficulties that 1t had
Detter not be made The great vanety of the Indian States and
the differences umong them render umform treatment of them
difficalt i practice :f not impossible

Our proposals concerned mainly with classes I and II.

17 We mmy <av at once that m the main, our remarks and pro-
posals have 1n view the first two clasees only of Indiin States, the
rulers of which have, in greater or less degree, political power,
jegrelitine executine and judicial, over their subjects  While we
do not wish to make recommendations m regard to the thurd class,
1t 1s obvious that they are placed differentls from the larger states
and call for treatment m groups rather than indunidually  The
petty states of hatluawar wnd Gujerat, numbering 296 of the total
of 347 w the tlurd chss, are orgunced mn groups called thanas
under officers appointed by the loc1l representatives of the I'wra-
mount Power who exereise various hinds ind degrees of eriminal,
revenue and civ | jurisdiction  As the cost of admumistration rices
the states mav find 1t necessary to d stribute 1t over larger areas
by appomnting officials to work for severtl states Already there
1s talk 1n some of the luger states in Kathiawar of appointing o
High Court with powers over 1 group of such states

Paramount Power

18 The ‘Paramount Power’ means the Crown act ng through
the Secretary of State for 1ndiv and the Governor General m
Counul who are responsible to the Parhament of Great Britam
Until 1835 the East India Company acted as trustees of and agents
for the Crown, but the Crown was, through the Companv, the
Paramount Power The Act of 1838, which put an end to the
admimstration of the Company, did not give the Crown any new
poners which 1t had not previoushy possessed It merely changed
the machinery through which the Crown exerciced 1ts powers

Fact and development of paramountcy.

19 The fact of the pammountey of the Crown has been acted
on und acquesced 1 over a long period of time It 15 based
upon treaties, ts wud sanads supp ted by usage and
sufferance and by deciswons 6f the Government of India and the
Secretarv of State embodied in political practice  The general
course of 1ts evolut on has been well described by a great modern
jurst “The same peoplé,” wrote Professor Westlahe, *has
deterrmuned by ats action the constitutions of the United Kingdom
and of India, and as n conceguence these are simular o far ns that
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netther 18 an engmne turned structure, but the archifecture of erch
uncludes histors, theory and modemn fact and the books which
discribe them are sumularls v rted in thewr composition  On the
side of substance the prineipal difference between them 1s that,
wlile 1 both the field covered by express defimtion leaves room
for questions to arise m the In han constitution an acknowledged
supreme wall decides every question which arises, but i that of the
Umted Bangdom 1 balmce of power causes questions to be less
easy of solutior *

Changes in policy

20 The paramountey of the Crown acting through its agents
ditee from the begmnmg of the mneteenth century when the
Prtich became the de Jfacto sole and unquestionable Paramouns
Power m Indtx  Tle poliev of the British Government towards
the stites passed as stited m the report of Mr Montagu and
Lord Chelmsford from the ongmnal p an of non intervention i alt
matters beyond 1ts onn ring fence to the policy of subordinate
wolaition imtiated by Lord Hastings that mn ats turn gave way
tcfote the existing conception of the relation betneen the states
and he Government of Tndit which may be described as one of
union and co operttion on thewr part with the Paramount Power.

Position of treaties and intervention Hyderabad case cited

21 The valdity of the treaties and engagements made with the
Irinces and the mamtenance of therr nghts proileges and
& nties have been both asserted and obseried by the Paramount
Yower But the Paramount Poner his had of necessity to male
dcet jons and eserclse the functions of parimountey bevond the
terms of the treities m accordance with chinging political  social
ard econonuc condit ons Tl e process commenced almost s soon
¢ the trentres were mide  The cse of Hideral1d mav be eifed
by wav of Hlustration  Hiderabad 1s the most mmportant state 1n
Inliv  In 1800 the British made 2 treaty with His Ihighness the
Ntsam artiele 1 of which contains the following cliuze —

The [Tonourible Compmy s Government on their part hereby
deerre that thev have no manner of concern with any of Ija
Yhgbness children relttions subjects or servants with respect
to whom His Highness 1s absolute *

Y et £o soon 15 1801 the Indian Government successfully pressed
the g} pomntment of an mdnadual as Ch ef Minister In 1815 the
rame Government had to iterfere becanse the Nizvm s sons
offcred violunt resistance to us orders  The adm nistration of the
state g]r'x{iua.lh sanh mto chios  Cultisation fell off famine prices
prevaled jostec wis not obtamable, the populatron began to

* “The Nateve Statesof Ind a® Law Quasterly Review, Vol XXVI 318
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mpmate  The Indian Government waa compelled agun to mter-
yene and m 1820 Bnush officers were appomted to supervise the
district admmmstration with & view to protecting the cultivoting
classes  Later on agun the Court of Directors mstructed the
Indian Government to mtimate to the Nizam through the
resideney that they could not remun *'mdifferent spectators of
the dicarder and rusrule and that unless there were mprove-
-ment 1t would be the duty of the Indhin Government to urge on
Hiv Highness the necessitv of changing lus mumster and taking:
other me iures necessary to secure good government These are
only some of the occasions of mtervention  They are suffictent to
show that from the earhest times there was intervention by the
Piramount Power 1n 1ts own mterests as responsible for the whole
of India m the interests of the states, and in the interests of the
people of the states

Reaction to doctrine of lazssez-faire. Statement of TLord
Canning

22 From tlis policy of intervention there was i time a re-
action  For some vears before India pasced under the direct
government of the Crown, the doctrne of latssez fare prevailed
The states were left alone and in the event of revolt, misrule.
fatlure of hewrs, ete, the Paramount Power stepped m with
annexation This poliev was abandoned agun after the Crown
assumed the direct government of India  That great Instorical
event, nith its numerous impheations, was thus described by Lord
Canmng, the first Viceroy of India —

*“The Crown of England”, he <aid, “‘stands forth the un-
questioned ruler and Paramount Power mn all India, and 15 for the
first fime brought face to face with ats feudatones  There 15 o

° reality m the swzeramtv of the Sovereign of Lngland wlich has
never evisted before and which 1s not only felt but eagerly
acknowledged by the Chuefs *

Later 1n hns despatch, dated the 30th Apnl, 1860, Lord Canuing
laid down the two great principles which the Brtich Gosernment
has folloned ever snce n dealing with the states (1) that the
ntegnity of the states should be preserved by perpetnating the rule
of the Princes whose power to adopt heirs was recogmsed by sanads.
granted in 1862 (2} that flagrant misgosernment must be prevented
or nested by timely exercice of mntervention

Political practice and intervention,

23 Wath this acreptance of the necessity of mtervention modern
political practice mav be sud to have begun Tt recerved an ex-
tension from the development of a strong Political Department
TIntervention reached its zemth dunng the viceroyalty of Liord
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Curzon  The adimmstration of many states brohe down tém
(porariiv under the strain of the great famme of 1899, and drastic
antervention became necessary m order to save hife within the states
and prevent the people of the states from wandermg over Brtich
dIndia In many states the Parumount Power wis on grounds of
humamty compelled to tale over the dircction of famme relef
-operations

Pronou ts of P t Power on paramountey

24 The Paramount Power has defined 1ts authority and right
to intervene with no uncertan voice on several occasions, m the
‘Baroda case (1873 75) the Manmpur cace (1891 92) and <o lately
as March 1926 1n the letter of His Dxcellency Lord Reading to
His Taalted Highness the Nizam of Hyderabid wineh carried the
authortts  of His Majesty s Government  Tlus letter 1s so 1m
portant thet we quote 1t 1 extenso 1s Appendrs IT to thus report

Baroda case, 1873-75

2, In the Baroda case a commission was 1ppomnted to 1nvestt
gate complaints brought against the Gaekwar s admmstration, and
to suggest reforms In reply to his protest aganst the appomt
ment of the commssion as not being warranted by the relafions
subsisting between the British Gosernment and the Baroda State
the Grehwar was iformed 1s follows by the I 1ceroy nnd Governor
General —

rvention although amply justified by the language of
treatglusrel;(:also on other foundations  Your Hghness has justly
-~ + 15 undoubtedly the Para

obsert sce and prospenty of the
amount g favour gndpgemyén pro
“Native Baroda State, both becanse
techton: vith British ternitory, and ®
of 1ts h troops 1s mamtaineg for

o subsidiaty 10ILe s ss
the defence of the state the protection of the person of 1ts ruler,
and the enforcement of Ins legatimate authornty

3y frend T cannot consent to employ British troops to protect
aay ome s D course of wrong doing  Misrule on the part of o
gorernment wluch 1s upheld by the British power 1s misrule 1n the
Jesponsiahty for which the Brtich Government becomes i a
-measure nvolved Tt becomes therefore not only the night but the
positive duty of the British Government to see that the admimstra
tion of v state m such & condition 15 reformed, and that gross
abuses are removed

* It has never been the wish of the British Governme
fere 1n the detail of the Baroda admumstration nor 1s 1::11“01;2:;
to do e0 now  The ymmediate responsibility for the Government of

also because
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the state rests and must continve to rest upon the Giehw u for the
time being  He has been achnowledged 1« the ~overarm of Biroda
and he 1s responsible for exererang his  soverertn  poners with
proper regard to Ins duties and obligations alihe to the Butish
Government and to Ins subjects  1f these obligations be not
fulfilled 1f gross mirgorernment be permutted f substantial ustice
Dbe not done to the subjects of the Baroda State 1f hfe and property
be not protected or tf the general welfare of the country and people
be persistently neglected the Britich Government will assuredly
mtervene 1 the manner which 1 its jndgment may he best
calculated to remove these ewils and to se~ure ,.ood government
Such timely mtenention ndeed to present misgovernment
culmmating 1n the run of the state 15 no less an act of fnendship
to the Gaekwar himself than a duty to his subjects

Mampur case, 1891-92

26 In 1891 violent disputes occurred m the Mampur State
which led to the abdication of the Maharaja Mr Quinton Chief
Commussioner of Assam was nstructed to proceed to Mampur
m order to bring about a settlement of the disputes  On arnval,
he and four British officers who were with im were treacherously
made prisoners and forthwith beheaded under the orders of the
Senapat: or General (the brother of the Maharaja} and of the
Prime Minister of the State  An expedition was at once <ent nto
Manipur to avenge this outrige  Those responsible were arrested
tried wnd executed In the course of the trial the counsel for the
accused urged that the state of Mampur was mdependent and that
1ts rulers were not hable to be tned for waging war agamnst the
Queen Tmpress and 1t was contended that they were justified in
repelling an attack made upon the Senapati s house without even
A declaration of war by the Bntish Government In a Recoln
tion of the 21st August 1891 reviewing the c1ce which war 1ssued
by the Governor General in Council the posihon of the British
Government n relation to the Indran States was explamned as
follows —

The Governor General in Council cannot admit this argument
(1 e the arzument nsed by counsel for the defence} The degree
of subordination i which the Mampur State stood towards the
Indian Emprre has been more than once explamed in connection
with these c1ses, and 1t must be taken to be proved conclusively that
“Manipur was a subordimate and protected state which owed submms-
sion to the Paramount Power and that its forcible reaistance to a
lawful order whether it be called waging war trea=on, rebellion or
by any other name 1s an offence the commussion of which justifies
the exaction of adequate penalties from indiniduals concerned m
such reqistance as well as from the state asa whole  The pnnciples
of ternational law have no bearing upon the relations between the
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Government of India as representing the Queen-Empress on the
one hand, 1nd the Native States under the suzeramty of Her
Majesty on the other The paramount supremacy of the former
presupposes and 1mphes the subordination of the latter In the
exercise of thewr igh prerogatine, the Government of India have,
i Manipur &s i other protected states, the unquestioned right
to remove by admimstrative order any person whose presence i
the state ma) seem objectionable ~They also had the nght to
summon a darbar through their poltical representatie .for the
purpose of declaring their deciston upon matters connected with the
expulsion of the ex-Maharaja, and if thewr order for the deportation
of the Senapat were not obeyed, 1t was this officer’s duty to take
proper steps for hus forcible apprehension In the opnion of the
Governor General m Counell any armed and violent resstance to
such arrest was an act of rebellion, and can no more be justified
by a plea of self-defence than could resistance to a police officer
armed with a magistrate’s warrant 1n British India ~ The Governor-
General in Council holds, therefore, that the accused persons were
hable to be tried for waging war agamnst the Queen **

Hyderabad case, 1926,

97 Trom the letter of His Excellency Lord Reading to Fls
Exalted Highness the Nizam (Appendrx 1D the following general
propostions may be extracted —

4 Y . . . . .

** f'The Sovereignty of the British Crown 15 supreme in India, and
therefore no Ruler of an Indian State can justifiably claim to
negohiate with the Bntish Government on an equal footing  Its
supremacy 1s not hased only upon treaties 2nd engagements, but
exists mdependently of them and, qute apart from 1ts prerogative
In matters relatmg to forerzn powers and policies, 1t 15 the right
and duty of the British Government, while scrupulonsly respecting
all trepties and engagements with the Indian States, to preserie
peace and good order throughout India

. - - - - - ~ .

“The nght of the Bntish Government to Intervene 1n the
internal affairs of Inditn States 1s another mstance of the conse.
quences necessartly intoived n the supremiey  of the Bntish
Crown  The Brtwch Government Lave indeed <hown agam and
agan that they have no desire to exercise this right without grave
reason  But the mternal, no less than the external security which
the Ruling Princes enjoy 15 & " J

0y ue nttimately to the protecting power
of the Brit-ly Gosernment, and v hers Im,| st
concerned, or the general welfare Pele o toresis are
serionsly and grievousls affected by
1t 1s with the Paramount Power "t

of taling remedial action tat the ultimate responsibility

o f necessary, must he The varylng
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degrees of internal sovereignty which the Rulers enjoy are all

subject to the due exerase by the Pirimount Power of this

responaibihity
.

- . . . -

It 18 the night and privilege of the Piramount Power to decide
all disputes that may arise between States or between one of
the States and itself anleven though a Court of Arhitration mav
be appointed 1n certmin cases 1ts function 1 merely to offer n
dependent advice to the Government of Indiv with whom the
decision rests

Lord Minto's definition of paramountcy

98 The Paraimount Power h1s 1n practee defined the opera
tion of its paramountey at different times particularly when reforms
of the admmstration of British Indin have been in the air dunng
the viceroyalties that 18 of Tord Minto and Lord Chelmsford
Lord Minto who had previous'y consulted tie leading Princes as
1o the sprend of sedition m reveral of the states made an nportant
pronouncement of Policy at Udaipur on the 3rd Novernber 1909

Udaipur speech

29 He dwelt upon the identity of mterests between the Tmpenal
Government and the Princes upon the mutual recogmtion of ‘which
the future history of India would be largely moulded Our
poltcy he said 18 with rare exceptions one of non interference
n the mternal affairs of Native States But i guaranteemng their
1ternal mdependence and 1n undertaking their protection agamst
external aggression 1t naturally follows that the Impertal Govern
ment has assumed a certain degree of responsibihty for the general

d of their adm and would not consent to ircur
the reproach of being an indirect instrument of mrsrule  There are
also certain matters in which 1t 1s necessary for the Government of
India to safeguard the interests of the community as a whole as
well as those of the Paramount Power such as ralways telegraphs
and other services of an impenal character But the relationship
of the Supreme Government ta the states 1s one of suzerawnty
And Lord Minto went on to pomnt out the diversity of conditions
between the states which rendered dangerous all attempts at um
formity and subservience to precedent and necessitated the decision
of questions with due regard to existing treaties the ments of each
case local conditions antecedent circumstances and the particular
stage of development feudal or constitutional of individual princ
hities It was part of policy to wvoid the 1ssue of general rules as
far as possible and the foreing of Bnitish methods of admimstration
on the states especially during minorities  and political officers had
a dual capaeity as the mouth preces of Government and aleo as the
nterpreters of the sentiments and aspirations of the states

52



Tord Hardinge and Princes

30 Some years hter at Jodhpur Lord Hardmge refeired to the
Princes as ** helpers and colleagues m the great tash of mperial
rule ' Lord Hardinge also matiated conferences with the Ruhng
Princes on mnatters of imperal nterest and on matters affecting
the states asa whole

Montagu-Chelmsford report,

31 Dunng the vicerovalty of Lord Chelmsford the spirit of
reform 1 Bntish Indin was again actine and reflected on the
relationship between the Paramount Power and the states  In
their report on Indmn Constitutional Reforms Mr Montagu and
Lord Chelmsford thus described the postion of the states

“The stues are guaranteed security from without, the Para-
mount Power acts for them in relation to forexgn powers and other
states, and 1t wtervenes when the mternal peace of their terntones
15 serionsly threatened  On the other hand the states” relations
to foregn powers are those of the Parwraount Power, they share
the obfigation for common defence, and they are under a general
responeibility for the good government and welfare of ther
terntories *

Recommendations in Montagu Chelmsford report,

32 The anuthors of the repart recommended the establishment
of n Chamber of Princes with a Standing Commitee — They
recommended 1leo that politeal practice should he codified and
Wandardiced, that Commesions of Lngquiry and Courts of Arbitra-
tion shonld be instituted, that a hne of demarcition should be
Franvd between Tolers emjoying full pasers and those wha do wot,
that 211 umportant states ehonld be placed m direct pohtical rels
hions wath the (overnment of Indi, and that machmery xhould
be ret up for jont delhiberation on muatters of common nferest to
Brtich Tndiz nd the Indian States

Chamber of Princes, Its importance

23 The Chamber of Princer waa set up by the Crowu by Roval
Proclamation on the 8th Tebruary, 1921, and the Chamber was
wangarated by His Royal Highness the Duke of Connanght with
2 memorable speech  The Chamber and s Standing Commttee
mar not As set have fulfilled all the expeciations formed of them -
their decraons do not bind the Princes 15 g body, or wdiidurliy s
and thar proceedings are not held n prblic, some of the moré
nuport int Princes have Intherto refused to attend meetings of th
Cinmber, Tie Txalted Highness the Nizam has alw "idﬁ ‘?
an attitude of entire detachment from 1t | 11 1y8 adopted

» there have been entiers
of the rules of procedure, Tecently met by the nef f T
But neverthieless the constitation af ﬂ\eyChumbe;D:n% xrlf rfgf IT‘: mm
Comnuttee was 4 great and far teachmy event Tt meant 11?;[( ;;;;
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Pirimomnt Power had once and for all ybandoned the old poliy
of 1olating the ~tites wd thit it welcomed thete co aperation

Codification of political practice and altitude of Paramount Power.

31 In 1919 dunng Tiord Chelmsford & viceroyalty  the codificy
tion of pohitial practice wis tihen wp m consultation  wath the
states  Iwenty three pownts were formulated as repre enting cises
m which the stites compluned that the Gosernment of Indin had
unwarFntibly interfered w thewr nternal admurstaation A dis
cu ston on these pownts and rome others cubsequently added was
begun hetween rvepresentatnes of the Government of India and
the Stindin,, Commttee of the (hamber  In nine cices agreement
was reached and Resolutions wete iwuel by the Government of
Tndia lnyin. down the pro edure to be adopted for the future 1n
others diseussion 1= still proceeding  Though the progress made
has for various rercons not | een so rapid as 1t tight have been A
great prineiple has been estahlished  Lhe states have heen taken
mto open conference  The poliey of secrecy lins been abandoned
For the old process of dectlon wrthout discussion has been sub
stituted the new process of decimion after open conference and
consultation

Sir Robert Holland’s statement in 1919

9> At the first meeting of the committee appomnted by tle
Conference of Ruling Prince and Cliefs and the representatives ot
the Government of India 1 September 1910 Mr (now Sir Robert®
Hollind who was then offiiating Politica! Secretary to the Govern
ment of Tndia sutnmed up the position of the Government of Indiy
He sud that there had been 1 the past 1 constant development of
constitutional doctrine under the strain of new <ondibions as the
British Power had welded the country mto a composite whole  'That
doctrine as for mnstance m the case of extra territonal jurisdiction
Talway and telegraph consfruction admimctration of cintonments
-nd various other matters hid been supenmposed upon the origmat
relitions of many states with the Ciown but had evohed m
harmony with the needs of the Indimn body pohti, and had not
been mepired by ny decite to hmut the covereygn powers of the
Indim rulers  The rnlers consent to such new doctrine had not
alwys been songht 1n the prst partly beeause it was often evolved
precemenl from }recedents affecting individnal states and parth
Decanse it wonld hnve been tmpracticable ta secure combined nscent
within 2 rewsonable period Tt was admitted however that while
the justice and necesuity of the mew measures was clearly seen
their effect upon the treatv pomtion wrs not appreciated at the
time with the result that 2 body of usage mflvencing the relatons
with the states hid come into force through 1 process which though
benevolent 1n intention was nevertheless to <ome extent “rhitrary
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Harmony between Paramount Power and States

36 In 1llustration of the proposition that the states have been
adversely afected by the arbitrary action of the Paramount Power
3 considerable number of caces extending over wore than a century
have been laid before us bv Sir Leshe Scott on behalf of the
states which he represents and mn the replies of other states.to
our questionnaire  We are not asked nor have we authonty to
pass Judgment 1 such cases still less to grant a remedy  We hue
not heard we have not thought 1t necessary to hear the Paramount
Power 1 regard to such cases  We are m no sense a jutcnl
tribunal nor can we exercise judicial functions * That the Para
mount Power has acted on the whole with consideration and
4forbewrance tonnrds the states that many states owe their con
tmued existence to 1ts sohcitude 15 undoubted and tdmitted Few
Governments at any time m history could look bacl on more than
2 century of action without some historical regret that certum
things had been done and that certain things had not been done
Many of the grievances put forward by the states relate to times
n which the admmistration of the states wis very backward mn
companson with what 1t 15 to-day Some of the griesinces have
alreidy been met by concessions on the part of the Parimount
Poner One of the preatest of these,. that the nghts of the Princes
have been given away guring minonty tdmimstrations has heen
met by a Resotution of the Government of India 1n 1917 Without
pressure on the states over rulways Indin would not have the com
munications that 1t has to-day Tithout pressure the states would
not hate shown the progress that they do to-dvy  Taking 4 broad
view of the relationship between the Paramount Power and the
states we liold that thanks to good feehng and compromice on
toth sides 1t has in the mtn been one of remarkable harmony
for the common weal

Intervention by Paramount Power

87 In the last ten years the Parimount Power has mterfered
actinely 1n the admimstration of mdmidual states only eighteen
cases  In nine of these interference twas due to maladmmlst;nm,,
m four o grasa extriiagance or grave finaneial embarrassment

'1}‘]116 re !:Hn'm: {;‘c ca'ses were due to miscellaneous canses  Tn only

three cases has the ruler been deprived of his powers No bad record

this cor‘mderms the numter of states and the length of time con
cerned We have heard comments from some of the Princes
e“ca:}es intervention should htve
matter for which o7 the case  This 1s o difficult
Toaron ahen ux:(x;c:;i Tr:;:):te(:)ur? rcannct well provide The
that 1t can Le safelv left o the dl=cere€|t and experience has shown

o e on of the Viceroy of the dav
(Appen x| Pend fom the begnn ng ¢ da

tahen plice sooner than was actu.

parastarh 3 of the qu eat onpatre
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II.—RELATIONSEIP BETWEEN TEE PARAMOUNT
POWER AND THE STATES, MORE DETAILED
EXAMINATION.

Legal opinion of eminent counsel.

38 We will now conwider the relationship between the Para-
mount Power and the states m greater detal  In this we have
the adiantage of the opmion of eminent counsel on the legal and
constitutional aspects of the questions raised by the terms of refer-
ence to us (Appendix IID), an opmon placed before us by Sir
TLeshe Scott With much of that opmon we find oursehves n
agreement We apree that the relationstup of the states to the
Paramount Power 15 = relationshup to the Crown, that the treaties
made with them are treaties made with the Crown, and that those
treaties are of continung and binding force as between the states
which made them and the Cronn  We agree that 1t 1s not correct
to say that the treaties with the Native States must be read as 2
whole a doctrine to which there are obvious objections 1n theory
and mn fact There are only forty states with treaties, but the
term 1n this context covers engagements and swnads  The treaties
were made with individual states, and although n certamn matters
of 1mpenal concern some sort of wmform procedure 1s necessary,
cases affecting mdividual states shonld be considered with reference
to those states mdivmdually thew treaty rights, ther history® and
local eircumstances and traditions, and the genernl necesuties of
the case as bearmg upon them

Criticism of Jegal opinion

39 On the other hand we cannot agree with certam statements
and arguments that occur in this opmion  The relationslup of
the Paramount Power with the states 1s not a merely contractual
relationship, resting on treaties made more than a centurv ago
Tt 15 a hving, groning relationship shaped by circumstances and
policy, resting as Professor Westlahe has said, on a mixture of
history, theory and modern fict  The novel theory of a para-

sphere of any such agreement, and 1n any case can only rest upon
the doctrme which the learned authors of the opimon nghtly
condemn that the treattes must be read as & whole Tt 15 not 1n
accordance with storeal fict that when the Indian States came
nto contact with the Brtish Power they were independent, each
poscessed of full sovereimts and of 1 statue which a modern
mnternational lawver would ho'd to be governed by the rules of
mternational law  In fact, none of the <tites ever held inter-
national statns  Nearly all of them swere fubordinate or trbutary
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to the Moghul empire, the Mahrattn supremacy or the Sikh
kingdom, and dependent on them Some were rescued, others
were created by the Brtish

Validity of usage and sufferance

40 We cannot agree that usage mn 1tself 13 1n any way stenle
Usage has sheped and developed the relationship ~between the
Parimount Power and the states from the earhest times almost
m some ca<es as already stated from the date of the freaties them
selves  Usage 15 recited as 1 <ource of junsdiction n the preamble
to the Foretgn Junsdiction Act 1890 (33 and 54 Vit C 37) and
1s recomuiced 1n decisions of the Judicral Commuttee of the Privy
Council  Usage and sufferance have operited m two man direc
tions  In several case , where no treaty, engagement or sanad
exists usage 1nd sufferince have supplied 1ts plice m favom of the
states  In all cases usage and sufferance have operated to determine
questions on winch the treaties engagements and sanids are silent
thes have been a constant factor 1n the interpretation of these
treaties engagements tnd sanads and they have thus consolidated
the position of the Crown as Paramount Power

Pronouncement by Government of India, 1877

41 The<e important effects of the operation of ncage and suffer
ance were pointed out by the (Gosernment of India 1 1877 The
paramount supremacy of the British Government 1t waa then
said, 1s 2 thing of gradual growth at has been establiched partly
by conquest partly by treaty partly by usage and for a proper
understanding of the relations of the Bnitish Government to the
Natne States regird must be had to the inedents of this de facto
supremacy 1< well 1< to treaties and charters m which reciprocal
nghts and obligations have been recorded and the arcumstances
under which those documents weie orggnally framed  Tn the life
of states as well as of ndiadnals documentary claims may be sef
aade by overt iwcts  and 1 umiform and long confrmued course of
practice nequiesced m by the party aganst whom 1t tells whether
that pirts te the Rrbish Govermment ov the Natnie State must
be held to exlulnt the relations which m fact snbast between them

Statements opposed to historical fact

42 Tt 1~ vot i 2 cordance with lustorienl fact that parmountes
gres the Cronn defimte r ht and mmpose upon 1t defimte duties
m respeet of certun matters onh r1z tho e relting to foreion
affurs and extermal 1nd mternal seenrity e "
made to cover l} thae acts which
1as conaidered nece <ary for impenal
ment of Tnhi s a whole the good

unless tho e terms are
the Crown through its agents
purposes for the good govern-
rovernment of mdividual states,
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the suppre sion of birbirous prictices the sivng of lunan hife, and
for dealing with <ases 1n Which rulers have proved unfit for theiw
position It i~ not i accordnce with historieal fict tosay that the
term  subordimite co operition used wn many of the treities 18
concerned solely with military matter-  The term hts been uwed
conaistently for more thin 1 century in regard to political re'ations
In these and other respects the opinon of counsel appears to us to
1gnore ¢ lon, chpter of hi toric 1l experience

lationship helween Par t Power and States

43 Tvhat then 1s the correct view of the relihondup  between
the state~ and the Parimount Power? Tt 1s generally agreed thit
the states are sur genens that there 1s mo parallel to their poation
n history  that thev are governed by a boly of convention and
usase not quite fthe wntl ing 10 the world  They fall ontaide both
mternat onal and ordinary mumapal las but they are governed
by rules which form ~ very special pari of the constitutional law
of the Empre  Some sinty vears ago Sir Henry Mure regarded
their stitus as quast inteilnational Profescor Westlahe regarded
the 1nle which regulate their status as part of the constitutional
law of the Tmpire * A «imilar view was expressed bv Sir Fredericl,
Pollech who held that i cases of doubtful interpretation the
analagy of mternational I might be found useful and persuasyve $

Sir Henry Maine on sovereignty

44 In v well known paserge m his minute m the Kathijawar
e1se (1804) Sir Henry \une refers to the relationslup of dinded
sovere gnty  between the Parimonnt Power ml the states
¢ Sovereignty  le wrote 15 1 term which in internttional law
mndieates a well ascertained assemblage of separite powers or
pmitleges  The nghts which form part of the agpregate are
spectfically named by the publicists who distingmsh them as the
night to male war and peace the nght to admmmster e} and
crimunal Justice the right to legislite and <o forth A <overeirn
who powsessea the whole of tlus aggregite of nghts 12 called an
mdependent <overeign  but there 1s not nor s there ever heen
anything m mternattonal liw to prevent some of those nghts leing
lodged with one posse <or nd some with 1nother  Sovererrnty has
always been regarded ns dmastble Tt may perhaps be worth
observing that 1ccording to the more precise language of modern
publieists  sovereigntvy 15 dimiable  but independence 1s ot

- —_—
* TheNatneStatesof India  Law Quarterls Review Volume \\\ [
4 Law Quarterly Review \\VIT 889
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Although the expression partinl mdependence * may be popularly
uced 1t 15 techmeally mcorrect  Accordmgly there may be found
m Indin every shade wnd vartety of =overeignty, but there 15 only
one indepentlent <overeign—the British Government *”

Activities of Paramount Power,

45 We are concerned with the relationship between the Para
mount Power and the stites as 1t exists to-day, the product of change
and growth Tt depends, as we have already <aid, upon treaties,
engigements and «wmads supplemented by usage and sufferance and
by decitons of the Government of Indin and the Secretarv of State
embodied m pohtienl practice *  4< a general propo-ition, and by
wav of illustrition rather than of defimtion, the activities of the
Pirumount Power may be conaidered under three mamn heads (1)
extermt affairs (2 defence ind protection, (3} mtervention

External affaurs

46 The Indin Staes have no mternationil hie  They cannot
mike peice or Wir or negonate or communieate with forexgn states
Thi~ nght of the Parrmount Power to represent the <iates in inter-
nitional afiurs  which lias been recognised by the TLegm-lature f
depend- partly on treitres but to  greater extent on n~age That
this nieht of the Piratmount Paver to repre~ent the state~ in wter
natiomal affurs armes wath 1t the duty of protecting the subjects
of thowe stites while rewdimg or travelling abroad, 1s alco recognised
by the Legilature For internitional purposes state lerntory
m the ~ame poution 1~ Batrh terntory, and <tate <ubjects are in
the same po-ition ¥ Britih subjects  The nights and duties thus
assumed by the Parmount Power carry with them other conwe®
quential nghts and dutes Toreign states wall hold the Para.
mount Power respon-ible if an mtermational obligation 1s broken
by an Indim State  Therefore the Princes co-operate with the
Paramount Power to gme effect to the intermational oblgatione<
enterad into by the Pammount Fower  Forinctance theyx (“;'euder
foreimers m accordanee with the extradition treatie- entered 1nto
by the Paramount Power, they cooperite with the Paramount
Tower 10 fulfil 1t~ obhimtions of neutrality, thev Lelp to enforce the
duties of the Paramount Power 1n relation to the <uppresaon of

o Thatihoandm o nne gy 3 b~ ot %
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the slave trde Since o foreign power will hold the Paromonnt
Power responsihle for injuries to its subjecta committed m an Indian
State, the Paramount Power 13 under obligation to sce that those
subjects are fmrly treated  Of these duties Professor Westlahe very
truly savs that they arc owed by the states to Great Britam ‘'as
the managing representatine of the Dmpire a8 o whole,” and that
they consist 1n helping Great Brtamn ta perform international
duties winch are owed by her 1n thit charicter  On the other hand
the Paramount Power when making treaties, will, mn view of
speuial circumstances enisting 1n the Indian States, ncert reserva-
tions in order to meet these special eircumstances  In all such
cases there 15, 1n practice, no difference between the states and
the Paramount Power but the states a<k that they may lLe con-
sulted where possible m adsance before they are committed to

action  This request 1s 1M our opimon, eminently reasonable and
should he accepted

Interstatal relations

47 Until qmte recently the Paramount Power acted for the
states not only 1n their relations with foreign countries, but also
m all their relations with oue another  During the present century
creumstances have combined to lead to greater intercommumca
tion between the ttates But they cannot cede, sell, exchange or
part with their termitories to other states without the approval
of the Paramount Power, nor without that approval can they settle
mierstatal disputes  * As we do not allow the states to go to
war with one another we claim the mght as a consequence, and
undertake the duty, of preventing those quarrels and grievances -
which among really independent powers wonld lead to international

conflict ”’  This prnciple, stated by Sir Henry Mane 1n 1863, stilt
holds good

Defence and protection,

48 The Parimount Power 1s responsible for the defence of
both Britich India and the Indian States and, as sueh, has the
final voice 10 all matters ¢ ted with def ludmg estab-
lishments, war matenal, communications etc It must defend both
these separate parts of India aganst foes, foreign and domestic
Tt owes this duty to all the Indian States alihe  Some of the states
contribnte m different wais to the cost of this defence by the
payment of tnbute bv the assgument of lands, by the mamtenance-
of Indian States Forces All the states ralhed to the defence
of the Tmpire duning the Great War, and put all their recources
at the disposl of the Government But, whether o1 not a state
makes 1 contnbution to the cost of defence, the Paramount Power
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15 under a duty to protect the states It follows from this duty of
protection first, that the British Government 1s bound to do every
thing really necessary for the common defence and the defence of
the states secondly, that the states should co operate by permutting
everything to be dome that the Bnitish Government determines to
be neceseary for the efficient discharge of that duty, thirdly, that
they should co operate by abstaiming from every course of action
that may be declared dangerous to the common <afets or the safety
of other states These obligations are generally ccepted and the
states woik to,ether with the British Government to their utmost
abihty Tt follows that the Paramount Power should have means
of securing what 1s necessary for strategical purposes n regard to
roads, rulwiys aviation, posts telegraphs, telephones, and wireless
cantonments forts passage of troops and the supply of arms and
Tmmuntion

Princes and people

49 The dutv of the Paramount Power to protect the states
against rebellion or msurrection 15 dertved from the C]’Hl%ei of
treaties and sanads from usage, and from the promrse of the Kmg
Emperor to maintain ummpured the privleges, nghts and digmities
of the Princes  This duty 1mposes on the Paramount Power corre
Iitive obhigations 1n cases where its mfervention 1s ashed for or
hns become necessary  The gurrantee to protect 1 Prince agamst
mawrection carries wath 1t an obhigation to enquire imto the cauces
of the meurrection and to demand that the Prince shall remedy
legitimate grievances, and an obhgation to prescribe the measures
necessary to this resalt

Popular demands in states

50 'The promise of the Kmng I'mpcror to muntun ununpured
the prisileges, rights and dignities of the Princes earrtes with it a
duty to protect the Prince again t attempts to elimmate lum, and
to <ubstitute another form of government  If the<e attempts were
due to mistovernment on the pirt of the Prince, protection wonld
only be given on the conditions set ont in the preceding parngraph
It they were due, not to misgovernment, but to 1 widespread
popular demand for change, the Paramount Power wonld be
bound to mamtan the nizhts prisileges and digmity of the Prince,
but 1t would alvo be bound to suggest such measures as would
stisfy tlne demand without ehminiting the Prince No such
c1ee hus vet aneen, or 13 hikely fo art~e 1f the Prince s rule 13 juat
-]._nd ;fﬁ( rent, and in particular 1f the adice given by His Lxcellency
(:lo:m bIer;u;\ to1 thlc 1Pnnceﬂ, and accepted n poneiple by therr
Gl m.lh’e‘" Dlp ed 1 regard to a fixed privy purse, security of

pubhe rervices and an independent Judiciary
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Intervention.

31 Lhe hastory of mtervention hie alreidy been dusenbed.
Intersention mav tbe plue for the benedit of the Prince, of the
state of Indn as o whole

For benefit of Prince.

32 Lord Canning’s adoption samds of 1862 reated ine
deate of the Crown that  the Governmuents of the several
Princes and Cluefs m India who now  govern ther tern-
tories should by perpetuated, and that the representation
and digmty of their houses <honld be continved ™ In order
to secure the fulfilment of ths desire the I'wamount Power
hns ascunted various obhgit ons m Tespect to matters connected
with snceseians to the liouses of the Ttuling Prices and Chiefs,
Tu the first plice, 1t was laid down m 1891 that *at 15 the nght
mad the doty of the Bnt sh Government to scttle successions n
wnbordinate Natnne States  Tvery succession must be recognised
by the Butich Govanmment, and no succession 1s vahd until recog-
mtion has beert guen ”  In 1917, howetet, tus vew of the posi~
von was modified and 1n o *‘Memorandum on the ceremomies con~
nected With successiona'’ jesued by the Government of India, at
wis Jaid down that where there 15 a natural he r 1n the direct line
T succeeds s 1 matter of comee and 1t was arranged that in such
ca es the recogmtion of Ins succession by the King-Iimperor shonld
be comeved by an exchange of form il commumications hetween the
Prines and the Vceroy  In the case of a disputed ruccesaon, the
Torunount Péwer must deude between the clmmants having re~
gard to thewr relitionship, to their personal fitness nd to local _
usage  In the second place, Lord Canmng’s san1ds gnaranteed to
Princes and Chiefs the right, on faulure of natural hers, to adopt &
suceessor, 1n accordance with Hindn or Muhammadan Law  But
stch adophion m 1l ceases requires the consent of the Paramount
Power In the third place, the Paramount Power has, m the case
of o nunouts of 2 Ruling Prince, very large obhgritions to prov de
for the ndinimstrabion of the state, 1md for the eduention of the
mimot  These obhgations  obeious and adm:tted, of the Para-
monnt Power to provide for mmorities afford, perhaps, as strong
w allasteation as any ather of the way 1 which usage SPIINES WP
raturally to supply what 1 want ng 1n the terms of treaties that

huve prown old Usage, m fact, hghts up the dark plices of
the treaties

- For benefit of state

5% The conduct of the Prince mny force the Parvmount Power
to mtervene both for the benefit of the state and the benefit of
the successors to the Prince Tt 1z bound to intervene in the case
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15 under 1 duts fo protect the states Tt follows from this duty of
protection first that the British Government ts bound to do every
thing really neccssary for the common defence and the defence of
the states secondly, that the states should co operite by permitting
evervilimg to he done that the British Government determuines to
be nuceseary for the efficent discharge of that duts, thirdls, that
they <hould co operate by abstuming from esery cour-e of action
that s 1¢ declared dangerous to the common safcty or the «afets
of other states  The-e oblinitions are generilly accepted and the
states work to_¢thier with the Briish Government to therr utmost
ity Tt follows that the Pammount Power should have means
of securm,. what 1« necessars for stratesieal purpo-e2 in regard to
rowds rulways avmtion posts telegraphs telephone- and wirde »
cantonments forts passage of troops and the suppls of arms and
tmmunition

Princes and people

19 The duty of the Paramount Power to protect the states
azunst rebellion or msurrection 1 derned from the clwses of
treaties and sanads from usage and from the prom ¢ of the hung
Tmperor to mamtun ummpured the privileges right~ 1nd dignities
of the Princes  Llus duty 1mposes on the Parimount Power corre
lNtive obhimitions m cacea where iis mtervention 13 asled for or
has become tecessary  The guarantee to protect 1 Prince against
msurreetion ¢irpies with 1t an obligation to enquire mto the cau es
of the msurrection and to demand that the Prince shall remedy
legitimate grievances nnd an obhgition to prescribe the measure
necessary to tlns result

Popular demands in states

o0 The promise of the hamg Fmperor to mamntam nnimpmred
the privileges nghts and digmties of the Princes carrtes with it a
duty to protect the Prince agamst attempts fo elimmate lum and
to substitute wnother form of government  If these attempts were
due to musgovernment on the part of the Prmce, protection would
only be given on the conditions set out m the preceding paragraph
Tf thev were due not to misgovernment but to  widespread
popular demnd for change the Paramount Power would be
bound to muntam the rights, privileges and digmity of the Prince
but 1t would ako be bound to suggest such measures s would
wtisfy tlus demand without elimmatmg the Prince No such
c1se his vet anisen or 1s hikely to arnce if the Prince & rule 13 Just
amd effictent and in particular 1if the advice gnven by His Excellency
Lord Irwin to the Princes, and accepted m prineiple by therr
Chamber, 15 adopted 1n regard to o fixed puvy purse secu)nty of
tenure n the public services and an independent judicrary
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British furisdiction in certain cases

56 Some of the treatis contun clises providing that British
yunsdiction shul not be mtroduced 1nto the states  and 1t 18 the
fact that the stites e outwide the juniadiction of the British
courts and thit Brtsh law does not pphy to their inhalitants,
whith ix the most distinet and genernl difference between the
states and Bntish India  Nevertheless the Paramount Power has
formd 3t necessary an the wterests of Tnd s o whole {0 intro
duce the jurisdict on of ats officers m patticular cases such as the
c<e of its troops stitioned m cantonmuents and other special arens

n the Ind an States Turopean Bntish subjects and servants of
the Lrown 1 certain ciwcumstances

Impossible to deflne paramountey

)7 These are some of the mcidents and lustritions of para-
mountey \e lhave endeavoured as others before us have en
aenoured to find some formula which wil' cover the exerciso
of paramountcy and we base fuled as others hefore us have
fuled to do so The reason for such falure 18 not far to seeh
Conditions alter rap dly 1n a changing world  Impenal necessity
ard new conditions may at any time raise unexpected situations
I arimountey must remain paramount 1t must fulfil 1ts obligations
defining or adapting itself according to the shifting necessities of
the time and the progressive development of the states  Nor need
the states take alarm at this conclusion Through paramountey
and paramountey alone have grown up nd flounshed those strong
Yemgn relations between the Crown and the Princes on which at
-l times the states rely On par; tey and par: tey
alone can the states rely for their preservation through the genera
tions that are to come Through paramountey 18 pushed asde
the danger of destruction or anmexation

‘Princes should not be handed over without thewr agreement to new
government 1n India resp to Indian 1 e

58 Reiwnsmg this the states demand that without their own
4. reement the rnghts and obligations of the Paramount Power
should not be assigned to persons who are not under 1ts control
for nstance an Indiin government 1in Brtish India responsible to
an Indinn legislature If apvy government in the nature of a
dominion government should be const tuted m British Tndia such
1 covernment would clearls be 4 new government resting on a new
and vrtten cor stitution  The contingency has not arteen  we are
not directly concernel with 1t the relations of the states to such
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a government would raie questons of Iiw aml policy which we
cannot now and here fore<h idow 1 detail We feel bound, however,
to draw attention to the realy grave apprchencion ofthe Princes
on tlns score, and to record our strong opinton that, i view of the
Iustorical nature of the relat onslip between the Paramount Power
and the Princes, the itter should not be traneferred without their
own agreement to 2 relation<lup with o new government in Brtish
Ind responsible to an Indian legislature.
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III -~-FINANCIAL AND ECONOMIC RELATIONS BETWEEN
BRITISH INDIA AND THE STATES MACHINERY.

Importance of question

59 The second part of our enquiry 18 the mote unmeditels
practical, opeming up as 1t does the financial and economie relation~
between Brush Indin and the states  In our tours round tho
states we were impressed with the mmportance of this problem
On all sides we found demands for better and more expensne
admimstration These demands originate with the deawre of the
Princes themselves the claims of ther subjects and the impaet of
Tismyg stendards from adjaceny terntories of Butiwh Tndin

Disabilities of states

60 The disabtlities under which the Princes feel that they lte
fall under two mamn heads (1) disabihities mn regard to thewr
re'attons with British Indiz and (2) disabihities 1n regard to their
relations with the Polhtical Department  We will deal with them
an thie order

States and British India

61 The Princes dc not wish to wnterfere m matters affecting
Butish India  they recogmse * the obhigation of mutual absten
ton '  Therr mam contention 1s that where therr interests
and those of Britich Tndia collide or conflict thet should have an
cffectnve voice n the diseu ~10n and decision of the questions that
mav anse They recogmse the mterdependence of Bntish India
ond the states they realise the necessity for compromise but they
rlaim that their own nghts should recene due recogmtion Thev
contend that in the past their mghts of iniernal sovereignty have
been mfringed unnecessanily, and that thewr cace 1s not suffcienth
presented or considered under the existing svstem

Present copstitution of Government of India

62 Under that svctem the agent for the Crown 1s the Governor
General 1n Counal On that conncil there are mx members
addition to the Commandersn Chief who deals with muhtarc
matters r Home Member a Frnance Member « Law Member
o Member for Ralwave and Commerce a Member for Industries
and Tmbour and n Member for T'dncation Health and Land

[
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There 15 no political member The Viceroy holds the portfolio
of the Political Department When n political case goes before
counail, the Poltical Secretary attends the meeting to state ond
explun 1t, but he cannot discuss 1t with the members on equal
tetms and he cannot vote upon 1t Where the nterests of the
states nre opposed to the interests of British Indin there must of
necessity—such 1s tho contention of the Princes—be a sohd body
of cpimon predisposed n favour of British India

Folitical member or members of Councll not recommended.

63 We think that there 1s foundation for the complaints of the
Princes  Indecd 1t has long been recogmsed that in this respect
the states are at a disadvantage At different times mn the last
thrty years and more a propowal has been considered that there
<ltould be a political member of the Governor General s Council
Thers are two mun objections to this proposal  (a) that the Princes
attich great importance to direct reiations with the Viceroy as
representing the Crown (b) that the appomntment of a political
member would shil lewe the states i 2 large minonty in the
vo'ing power of the council  Objection (a) 1s 1n our opmion
insurmountable Once a pohtical member of the Governor-
General’s Counail 18 apponted direct personal relations with the
Viceroy will 1nevitably dechine  Objection (b) 1s to some extent
met bv n proposal to have two or more political members of the
Governor General s Council ~ This remedv would 1mcrease the
aifficultv under (@) and there would not be enough work for more
than one political member, let alone anv question of the effect
on British Indis of such a radical alteration of the existing con-
sutution  After careful consideration we nre unable ag others
before us have been unible to recommend the creation of a
pohitical membership of Covncil  The diadvantages of anv such
proposal m our opimon cutweigh the advantages We are greatly
mupressed by the importance which the states attach to direct
relit ons with the Viceroy and bv the immense value of the
Viceroy’s personal mfluence with the Princes

Unauthorised scheme of reform

84 A scheme was published in India m April 1928 purporting
to represent the views of certam Princes The publication at that
time was unauthorised but 2 scheme on smular hnes was revived
and put before us mn the form adopted bv the Counal of the
T'uropean Association i ther memorandum to the Indian
Statutory Commussion The origmal scheme nterposed between
the Political Department and the Viceroy a couneil of srx members
three Princes or state muusters two Enghsh members with no



45

previous experience of Indin and the Political Seeretary Thns
states council would become the eveentive bodyv directing the
Political Department  In matters of common concern to Brtish
Irdia and the states this states council would meet the cvisting
Governor General s Council and endeavour to arrse at o jont
decision  In the event of 4 differcnce of opimon the Viceroy and
Governor General would deectde  In order to reconcile the Princes
to the loss of sovereignty within their andividunl gtates numerous
safeguards were devised which would have stripped the new body
of amv real power of effective acion  In addition 1t was part of
the scheme to establish a rupreme court with powers to settle
disputes between the new council and wdividunl states or between
indiidual strtes and to pronounce on the vahdity of legislation
m Bntish India affecting the states

Objections to scheme

6o The objectrions to thi scheme apart from any question of
its cost are many The following only need be mentioned —

(1) It would put the Viceroy out of touch with the Princes,
a matter to which as already stated the Princes
attach the greatest mmportance

(2) Bntish Ind a could hardly be expected to jom the states
on the basis of equal soting power 1n view of therr
relative size and ‘population not to mention any
question of relat ve advancement

(3) A Prince could hardly jomn an executive body of the kind
proposed without ceasing for the time to be ruler mn
his own state and many Princes would object to be
placed under other Princes or m msters of their own
or other states

(4) There would be quite msufficient work for such a body,
smee the number of cases of anv real mmportance
ansing 1n any vear are very few

(5) Such a counal would mevitably lead to greater anter
ference 1n the internal affairs of individual states,
especually of the smaller states

(6) There would be o large surface of possible conflict
between the new states councl and the existing
Chamber of Princes and 1its Standing Commuttee
This 1s recogmsed but not sufficiently provided for
by the safeguards of the®scheme

Difficulties of federation

66 No help can 1 our opimon, be denved from any such
s.heme Indecd 1t would seem quite clear that any schemes of
hat may be called perhaps loosely a federal character are at

c?
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present wholly premature The states have not yet reached any real
measure of agreemens among thentselves  Hence, 1t 18 that no con

stractive proposal has been placed before us  Hence 1t 18 that the
Chamber of Princes must for the present rcmatn consultative

Hence 1t 1s that no aetion hag been taken on the recommendation
of the Montagu Chelmsford repert that the proposed Counal of
Pnnces and the Counail of State, or the representatives of each
body, should meel m consulta‘ion on matters of common concern

Critiasm there 15 1n abundance but there 1s no concrete suggestion
of reform W e have been told often that the svstem 1a wrong but
no altermtive svstem has been suggested  Ye are convinced that
the system 1s not greatls at fault, but some adjustments of 1t to
modern conditions are requred

Viceroy to be agent for Crown

67 Tov the prescnt 1t 15 o pract cal necesaity to recogmze the
eurtence of two Indiag and to adapt machiery to this conditton
To this end we advise that in future the Viceroy—not the Governor
General m Council s at present—chould be the agent for the
Crown 1n all dealings with the Indian States This change will
reomre legislation but 1t will have three distinet advantages first
1t will gratfy the Princes to hnve more direct relations with the
Crown through the Viceroy, secondly it will relieve them of the
feeling that cases affecting them may be decded by 2 body which
b1s no special knowledge of them mav have interests in opposition
to theirs, and may appear as a yudge 1 1ts own cause and thirdly
1t Wil 1n our opimon_lead to much happier relations between the
states and Brmtish India and so eventually make coalition easier

Change in practice not great

63 TIn practice the change proposed will not be so great as may
at first sight appear nor will 1t throw a burden of new work on
the Viceroy [Ihe Vicerov holds the political portfolio at present
and the great bulk of the worl of the Pohiical Department 1s
disposed of by hum with the help of the Political Secretary
It 1s at the Viceroy’s disoretion whether a political case should go
before counei!  On all ceremomal occasions the Viceroy alone
represents the states The Royal Proclamation inauguratmg the
Chomber of Princes dated the 8th February, 1921, was addressed
by His Tmpenal Majestv the King Emperor to *“His Viceroy and
Governor General and to the Princes and Rulers of the Induan
States”

‘7( Committees in matters of common concern

€9 There will of course be matters of common concern to
Briteh Tndha and the states 1 which the interests of the two mav
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Jash  The natural procedure mn such cases when the Political
Department and another Department of the Government of India
cannot agree, will be for the Viceroy to appomt commttees to
edvise lnm On such commttees both British India and the
states may be represented The appropuate departmental Stand-
g Commuttees of the Lemslitive Assembly may meet the Stand-
ing Commttee of the Chamber of Princes, or & technical commttes
of the Chamber of Princes consisting wholly or partlv of mimisters
of states, 1t being often difficult for the Princes themeclves to leave
therr states A convention of this kind may well grow up, begin-
ning, 1f desired, mn cases where legislation 1s 1 prospect

\/\’ Formal committees in cases of disagreement,

70 In cases 1n which such commuttees fail to agree the Viceroy
may appomt a more formal commttee consisting of & representa-
tive of the states and a representative of British India with an
ympartial chairman of not lower standing than o High Court yndge
Such a commuttee would offer advice only, although ordinanly
such advice would be tahen  In the event of their advice not being
taken the matter would be referred for decision by the Secretary
of State  This procedure would be specially smiable 1 cases of
clashing interests 1n financial or justicrable questions, such as over
mantime t or the develop t of ports claims to water,
etc  Commmttees of this kind were successfully apponted m
dsputes hetween the states and Brtish India some twenty years
ago and were recommended by the Montagu-Chelmsfard report

Recommendation of Montagu-Chelmsford report
71 Paragraph 308 of that report runs as follows —

‘ Qur next proposal 1s concerned with disputes which may
anse between two or more states, or between a state
and a local government or the Government of India,
and with a situation caused when g state 15 dissatis.
fied with the ruling of the Government of Indma or
the advice of any of 1ts local representatives In such
cases there exists at the present moment no satis
factory method of obtarmng an exhaustive and
judiertl mqury mto the 1ssues, such as might satisfy
the states parbicularly in cases where the Govern-
ment of India atself 1s involved, that the 1ssues have
been dered 1m an independent and impartial
m inner Whenever, therefore, 1n such cases the
Viceroy felt that such an inquiry was desirable, we
recommend that he should appoint a commission, on
which both parties would be represented, to mgure
nto the matter 1n dispute and to report its conclu-
sions to him  If the Vicerov were unable to accepf
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the finding the matter would be referred for decis on
by the Secrctars of Stato  The commussion that we
brve 10 mind would be composed of 4 judicinl officer
of rinh not lower than a High Court judge and one
nominee of each of the parties concerned ’

Failure to use accepted procedure

72 Th s procedure was accepted by the Government of Indw 1n
I oreiyn and Political Department Resolution No 127 R dated the
20th October 1970 but, unfortunatels we thanbh has never been
aeted upon  We attach the greatest importance to the free adop
tion of this procedure an current cases It will n our opmoon,
eatisfuctorily dispose of all ordinare  differences of opimion as
they anse

States and Political Department

18 The disabilit es of the Princes in ngard to ther relations
with the Political Department present fewer difficulties  There
must be a Paramount Power 2nd there are many questions which
the Paranount Power alone cin decide  We think 1t witally
necessary that there should be mn the future constant full and frank
censtitation between the Politienl Secretary and the Standing
Committee of the Chamber of Princes or their technreal adwisers
and 1 order that this mav not be left to chance we recommend that
there shounld be a fixed number of meetings on fixed dates not less
than three 1 every vear Lxcellent results followed such consulta
tion m the measures taken to codifs pohitical practice  As already
stited of the twenty three and more points m dispute mne wers
rettled satisfactorily to all concerned ~ We recommend the con
tinnance of this procedure Its success wAis arrested mamly
beeanse after discussion with the Standing Commuttee the resultang
ronclusiong were circulated to local governments and pohtieal
offirers for opimon with meutable delay and re opeming of
questions In our opinon there will be no difficulty 1n coming
to satisfactory compromses provided that effect 15 given to such
compromuses without further delay Political officers and represen
tatives of other departments and of local governments can when
necessary be associated with the Poltienl Secretary 1n the course
of the discusstons  But the resultant conclusions should go straight
to the Viceroy for his decision without further cirenlation for
opmon or diccussion The views of those Princes who remam
detached from the Chamber may be obtuned separatelv or

stbeequently

Services of Pohtical Department

74 We have formed the highest opmion of the work of the
Politictl Department Tt has produced n long series of emmen®
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men whose names wre regarded with affectionate esteem through-
out the stites The Princes themselves as o body recogmse that
thev owe much of thewr present prospenty and progress to the
friendly ndvice and help of political officers and, 1t may be added,
to the education which they have recerved at the Chiefs’ Colleges
Therr relations with politien] ofhcers are a credit to both  The
poation of 4 political officer 1s by no means an easv posthon It
calls for great quahties of character, tact, sympathy, paticnco and
good manners  He has to identify limself with the interests of
both the Paramount Power and the Princes and people of the
states and yet he must not interferc in mternal admimstration
There have been failures and harsh and unsvmpathetic pohtical
officers no doubt It 13 not possible that any system can wholly
provide agmnst such aresult  But the mischief done bv one
unswtable officer 1s so great that no effort should be spared to get
the best men possible

Recryjtment and traiming of pohitical officers

75 At present political officers are recrwited into one depart-
ment for foreign work (work on and beyond the fiontiers) and for
political work (work 1n the states) from the Indian Civil Service
and the Indian Army Theso sources of supply are now lmted
Both the Indian Civil Service and the Indinn Army are short-
Landed  Thoughtful poltical officers are concerned 1s to the
future recrmtment for their department  Thev thunk that the
time has come to recrmt separately from the umversiies an
England for service m the states alone We commend this
suggestion for cons deration  We reahse the difficnlties of maimn.
taiming small services but the importance of getting the best men
possible 13 so great that no difficulties ghould be allowed to stand m
the way It 1s also very important to trmmn them properly when
appointed  Under existing tules they learn administrative work
m a Bntish distriet and thereafter pass examinations mn Liyall’s
“Rise and expansion of the British Domimon in India,” Lyall’s
“Amatic studies”” Tods “Rajasthan,” Malcolm’s *‘Central
India ' Sleeman's ““Rambles and Recollections® the Introduc
tion to Aitchison’s Treaties, and the Political Department Manual
All this 15 valuable but we adwise also a short course under a

elected political officer wmith lectures on Aitchison’s Treaties and

on pohtical ceremomal, and speeal study of the language and
costomns of the people and all those graceful courtesies of manner
and conduct to which Indians attach swpreme importance Tt
m ght 2l be posable to arrmnge at <ome eatly period n their
enreer to attach the voungy officers to onr embassies or ministries
for o further short coure of truming
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Position of Political Secretary.

76 It has been represented to us that the pay and precedence
of the Political Secretarv should be rused so as to give hm s
epecial poaition aumong the Secretanes to Government and thus

assist him to approich other departments with added weight and
[uthorty

New spinit needful

77 Our propo 1ls are designed to remeds existing difficulties
wath the least possible disturhance Tt must e remembered that
the otates are « very heterogencous bods at sarving stages of
detelopment  conservafive and tenmacions of fraditions in an
unustnt degree It 15 important fo build on existing foundations
1nd to allow conventions to grow up A spirt of jont action will
1t 18 hoped anse between Brtish Indin and the states It may be
too much to hope that Iphrum will not envs Tudah and that Judah
will not vex Ephrum but Ind 215 2 geographiea] umty and Brtich
Indis and the states are necessanly dependent an one another

/ Door to closer union left open

768 e have left the door open to closer union There 15
nothing 1 our proposals to prevent the adoption of some form
of ‘ederal umon as the two Indias of the present draw nearer
to one another mn the future There 1s pothing 1n our proposals
to prevent 1 big state or a group of states from e1 tering now or at
any tme mto closer umon with British India_ Indeed m the next
section of our report we Tnake suggestions which 1f adopted may
have this result These things mav come  But 1t has been borne
n upon us with mncreasing power s we have studied the problems
precented to us that there 1s need for great cauntion n dealing with
any question of federation at the present time so passionately are
the Princes as a whole attached to the mamntenince mn 1ts entirety
and unmpa red of their individual sovereignty within therr states
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IV.—FINANCIAL AND ECONOMIC RELATIONS BE-
TWEEN BRITISH INDIA AND THE STATES.
SPECIFIC PROPOSALS.

General treatment of guestion.

79 The cases put before us are many and various India has
Jong memories and 1t might almost be said that we have become a
targer for the discharge of a century of hopes unrethized Some
of these exhumations ruse questions that are in no sense financial
or economic  Some Aare Ppecultar to one or two states Some
snvolie discusaons that are ighly techmicnl  Some have been
under consideration tor <everal years A whole hterature hag m
fact grown up  We do not th nk 1t necessary to enter into great
detait It will be preferable to del m a generdl wav with points
of general mterest 1f our recommendations as to general solu-
tions and machinery are accepted there will be no diffienlty in
settling indmidual cases of 4 more particular character  In malang
our proposals we have hept in mund three ponts espectallv, a due
regard for the mternal sovereignty of the states, the need of re.
ciproaty between them and Bntish India and the natural and
legitimate effects of preseription

Maritime customs

80 The most important clmim of the states 1< for a share m the
manhme tustoms, the proceeds of which are enpoyed at presenti
esclusively by British India  The Princes maintain that the man-
time customs pud on goods imported into thetr terntory are n effect
iransit duties that the British Government mn the past has per-
suaded them to abolish transit duties in their own states on the
ground that they are anjurious to the trade of Indi2 as & whole, that
1le British Government by 1ts marntime customs duties imposes
an indirect tax on the subjects of the states, and that 1t 15 an
elementary principle that revenue denived from any taxation 1s the
due of the government whose subjects consume the commodities
trved Aany states recogmze that in view of their number,
~cattered oll over Indin, 1t 1s not possible to clamm free trang t in
bond to destination in the states, thev recogmize al<o that con-
sumption per head the rtates 1s Jess than consumption per head
m Brtish Indin®, but they clum a chare of the imperial revenue
denived from marttime customs to be arranged with mdwdual
states on an eqmtable bass

- . nem  F mm A $hat ahinnt gne-fifth of the whole cuttoms revenue 18
who have adopted a Furopean style of hve
. the states is probably two-thirds of the



Rights of the case

&1 We have no doubt that customs duties are not transit
dutes a view entirely accepted by Sir Leshe beott, that every
country has from its geographiet! po itron the mnght to impo-e
customs duties at 1ts front'er that such customs dutics have been
imposed by Britich Indin and mdeed by the maritime or frontier
Indsan States for a long period withont objection or protest on the
part of the mland states  Separate conventions or agreements
thare been made bv the Brihish Government with mantime or
frontier stites such as Trinvancore Cochin  Baroda the leading
Kethuawar states and hashmir thereby recogmsing the rights and
advautages secured to those states by geographieal posiion Hv-
deratad has 2 separate treaty  the interpretation of which 1s under
discussion  The Barcelona Convention (1921) has been referred to
n rupport of the clum of the states  Under that convention the
s enatories agree subject to certain conditions to freedom of transitk
of goods 1cross ternitorv under the <overergntvy or authonty of nv
one of the contracting states  But article 15 of that convention
expresshy  excludes states i the postton of the Indiin States ®
Most nland states in India still 1mpose ther own mmport and ex
port duties Mysore bemng the big exception In manv states the
umport and export duties vield a share of the state revenue second
only to land revenue especially i areas of deficient ramnfall where
the land revenue 1s a verv variable item In the aggregate these
state duties amount to four and a half crores of rupees or about
£3 375 000 a year  On prmerple then we hold that British India 15
fully entitled to rmpose manittme customs for the purposes of India
as 2 whole It 19 a central head of revenue 1n which the Provinces
of Indin have no share

Equity of the case

82 Wae consider however that the States have a strong claim
to some rehief So long as the mantime customs were on a low level
(about 5 per cent ad valorem) there was no substantial grievance
If the British Government mmposed duties at the ports the states
mmposed duties on their frontiers Each treated the other as the
other treated 1t But m the vear 1921 92 the mantime customs
were grently rarsed under many heads and later on a pohey of
discrimmnating protection was adopted mr British India with the
reanlt that the revenue from mantime customs has risen from come
five to nearh fiftv crores of rupees The states were not con-
sulted m regard to thic pohevy  The muonty of them dertve no

® Art cle 15 rung as follows T35 understood that this statute must not be
interpreted s regulating n any wav rights and obligat ons tnter e of territories
form ng patt or placed under the protection of the same Sovereign sfate whether
o not these termtores are mnd v dnally members of the League of hat ons
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benefit from protection and their subjects have to pay the enhanced
price on mmported goods, 1n effect a double customs duty, their
taxable capacity bemng reduced to the extent of the mantime duty
This 1 om opnien 15 a real and substanhal gricvance wluch calls
fo~ remedy The degree and amount of the relief 1n individual
states honever, requires careful examnation  If the states are
admitted to o share of the customs revenue of Bntish India,
British India mav legitimately clum that the states should bear
therr full share of mmper al burdens on the well established prin-
ciple that those who share receipts should also share expenditure

Zollverein

84 Undoubtedly the 1deal solution would be a zollverein com
bined with the abolit on of internal customs in the states them-
selvez  There would then be free transit of goods over India once
they had paid mantime customs  Dunng Lord Readings
viceroyalty a suggestion for such a zollverem was drawn up—
but ot put forward—on the following lines —

(1) the adoption of a common tanff admimstered by the
officers of the Government of India even i maritime
states

(2) the abolition of ll inland customs

(8) the division of the customs revenue among British India

and the different Indian States according to popula~
tion and

(4) the association of representatives of the Indian Statew
with the Indian Legislature in the determination of
policy

Difficulties of zollverem

84 BSuch a zollvere n would be of great advantage to India as-
a whole and large sacrifices would be Justified 1n order to secure 1t
Manv states appear unwilling at present to enter into a zollverem
Thev attach mmportance to therr customs as a sign of sovereignty
Thev cinnot afford to give up the revenue from thewr customa
witho 1t guarintees aganst loss and they reahze that owing to
yeasons of budget secrecy they can mever be fullv consulted in
regard to changes n the tanff from vear to year It may be
posable to overcome thece objectrons bv hberal financal treatment
As already stated some 4} crores of rupees are rared by the states
1 their own local mmport and export duties and 1t seems probable
that on amv caleulation thewr share of the mantime customs would
be conaderably larger than this  In anv cace 1t 1s not impossible
that mdividual large statea would come 1into 4 zollverein on ferma
and no obstacle should, m our opinion be placed m the wav of
such 2 <olution



44

Financial settlement.

65 The questions mvolved are very intrcate The madence
of the state import and export duties varies from state to state
One state depends munly on the former, s neighbour on the
latter  We recommend that an expert body should be appointed
to enquire 1nto (1) the reasonible claims of the state or group of
states to o share mn the customs revenue and (2) the adequacy of
their contribution to mmperal burdens  The question of &
zollveremn would come 1t once before such o bodv  The terms of
reference would be diccussed with the Princes who would, of
course be reprecented on the enquinng bods  Tn the result a
financinl settlement would be made between the Imperal Govern
ment and the state or group of states on the lines of settlements
made 1 the past between the Trperial and Provinctal Govern-
merts  Snch 4 procedure would no doubt tale trme  Much new
ground will have to be broken

\/ Claims of states under other heads

&C In making this settlement the reaconable clauns of the states
under other heads could also be considered It may be that on a
financral settlement of ths land will in time grow wup closer
political rel itions between the states and British India

States to be consulted
87 The states unquestronably hate 1 clum to consultation in

matters of general policy as to mintime customs In practice
they cannot share m vear to year alterations of the tauff m regard
to which searecy 1s necessary, and the deasion of which mwust
rest with the Imperial Government Tt would seem rufficient at
present to lay down the general princxple of comsultation when
possthle and to mmst that the Tanff Board should consult the
Tohtical Department and the states whenever their interests are
affected The question of the representation of Indian States on
‘the Tanff Board was definitely rejected by the Indian Fiscal Com
mssion for the reasons given m paragraph 301* of ther report

* 0301 Sungestiors Feen heanwn @ 6L b elan Ep e La
senttion on the Tan

tion which we prop

“Tanff Board sl ould

of from or Tep of mterests or
“he
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C ion to bers of the Chamber In their otwn right

88 In the case of Princes having a salute of 21 or 19 guns o
concession 1s made by wluch all goods imported for their personal
wse and the use of thewr famlies are exermpt from customs duty
Thas differentiation 13 not unnaturally felt to be mvidious We
recommend that this excmption should be extended to all Princes
who are members of the Chamber of Princes in their own nght
wuch o concession would grnt some nmediate relief 1 a form
partict larly acceptable to the Princes

Ralways

89 No financial or economic question of a general chaiacter
slises 10 conuection with ratlways It has been suggested, but not
argued, that as the ralway budget makes an annual contribution
to mpenal general revenues from its surplus the states should
have a share It 15 wdmmtted that for a long time the rulways
were run at a loss the defiut being made good by the tax payer of
Brtish India  Most of the ralways were built from capital
rased 1 the open market with or without a guarantee by the
Government of India of 1 nmum mum rate of interest Some states
financed the construction of local lines or blocks of ines on terms
arranged between them and the Imperial Government Some
states are ordinary shareholders in the rulways In the old days
sae ftates usually gave the land and matenals stone, ballast,
wood, etcetera, without recerving compensation in cash, 1n consider-
ation of the great benefits accruing to the states from beng
opened up by railways Under recent arrangements the states
receive compensation We cannot find that the states have ang,
reasonable claim to a share of the annual profits now made by
the rallwavs A general control of 1ailway construction must
the mterest of the development of India as a whole e with the
Paramount Power  Questions regarding the construction and
maintenance of railways wete settled 1 1923 by agreement between
the states and the Government of India The question of juns
diction however remains and this has been left over for our advice
The Princes feel keenly that they have been unnecessanly deprived
of junsdiction of all hinds on rallways triversing their states
There are two classes of lines (a) railwanvs of strategic importance
and important non strateme ralwavs (b) other ralwavs  The
former are 1n the main throngh ranmng railwavs the latter in the
main are branch hines

Strategic raflways and important non-strategic raillways

Q0 It 1s clearly necessarv m the interests of India ns a whole
of the travelling public nd of trde that all measures required
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fur the proper worhing of the artenal ralwaya should be con
kentrated 1n the hands of one authonty and that crimmal juns
diction rhould be continuous and unbrohen  Some of the through
rulw1ys pice through a large number of states the Bembay
Barods wnd Central India Railway mun hine for instance, crosses
ro less than 38 frontiers between Delbt and Bombay

Civll {urisdiction on railways

91 A clwum has been put forward that eivl jurisdiction <hould
be restored to the stites on these stratege and important non
struegte ines  \fter full consideration we are unable to recom
1 end this course of action The interests of the pubhic i Bnt <h
Indty and the states alil e are mvolied  The trade of the country
requires that there <hould be continuous jurisdiction for civil suits,
eg for dumages for loss of or mnqury to goods and the ke An
mposstble situation mjurions to both Brat sh India and the Indian
8t tes woull be created if traders did not know ot once whete and
m what comts ta sne  We <hall refer Inter to finwncial yuestions

Other railways
‘/ 92 As regards other ratwass we recommend that the states
shculd be mven beck all junsdiction crmunal and eyl on the
fcllowing terms
(1) that the state or 2 company or indiv dual or tesociation
of mdvidunls authorised by the state 1= either the
owner of the rulway or at least has a substantial
nterest 1n 1t and works 1t
(2) that the state possesses proper machinery for the
admunistration of justice
{3) 1) at dequate control over the wotl g and maintenance
of the line 1s retamned ether by the appheation of
an enactment and rules sumlar to the Indian Rul
ways Act and the runles made thereunder, or
otherwise
(4) that the <tate will grant permission for such mspections
of the hine by Government rmiway offiials as may
be considered necessary
These terms were agreed to m discusston between the Standing
Committee of the Chamber of Princes and representatives of the

Pohtreal and Railwav Departments 1n 1924 They represent a
reasonable compromise

A Financial questions
93 Certamn sums ate received in railway areas in Indian States
for mcome tax customs excise licences sale of grass and the like
These at present are credited to the rmlways and not to the siates



47

While we do not adiocate any change in the system of realising
these revenues—it would not be for the pubhic convemence to do
so—we are of opinion that any balance of receipts ansing from the
state or state subjects, after reasonable deductions for cost of
collection, etc , should Le handed over to thie states concerned
This matter should admit of ensy adjustment  Cases of dispute
might be settled by the committee recommended in paragraph 85
above

Mints and coinnge

1

£7 94 There ure few subjects on which the stites feel more
strongly than 1n regard to mints and currency In the course of
the last half century much pressure has been brought to bear
upon states especially dunng mmonties to close their mints
and to accept the mmperial currency Certun states will rétain
their own munts and thewr own currencies and others who once
comed therr own money clmm the nght to re open their mints
We are strongly of opmion that the multiphcation of different
currencies 1 India 1s hostile to the best interests of the states and
to the country as a whole We have heard of one state where
the eurrency has been mampulated with such results that trade
has been seriously affected  Claims have also been made by the
states that they should share the profits of the currency =~ In
regard to this we have been informed that as far as metailic
cutrency 15 concerned 1t 1s doubtful whether there are any appre
cable profits and that on the paper currency the profits are due
to the credit of British India  The advantages of the mmpenal
currency are so obvious that we do not consider that there 1 a
substantial claim to any relief, but some allowance might be made
on this account m any financial settlement that may be made with
indindual states or groups of states

Loans and relations with capitalists and financial agents

95 In order to protect the states financially it was considered
necessary n the past to formulate procedure mn regard to loans
and relations with capitahsts and financial agents At the time
this was very necessary owmng to lack of knowledge and experience
m the states With the ndvance of the states the need for pro-
tection 18 less than it was and the time has come to rewise the
rules  This question has been the subject of discuscston between
the Pohtical Department and the Btanding Commnttee and we
understand that an agreement 12 m smpght  In the interest of
Indis a8 o whole the Government of Tndia must heep & certan
measure of control of the loan market
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Salt

96 T'rom early time~ 1n ruccession to the Moghal empire the
British Government decided to create a salt monopoly for purpo es
of revenue  In pursuance of that object they stopped the manufac
ture of salt m the provinces of Butish Indi and entered into
treaties and enpagements with the states with a view to the
suppres ton and protubition of manuficture of <alt within ther
ternitories 1 return for compensation  The states clum that the
treaties were obtumned by pressure and that the compencation
given at the time was madequate then and has become still more
inndequate now  We are not jrepared to recommend any general
revision of arrangements which on the whole hive worhed well
Treatte~ and engagements have been made and there 1s no more
reacon why theee treaties and engigement sl ould be revised than
the political treaties and engagements of more than a centurs ago
Mo means exist now of tscertuning whether the compensation was
reasonable nt the ime The States are m the <ame position finan
callv as the provinces of Butish Tndia  The Government of Briti b
Indin has 1ncurred large expenditure mn establishing 1ts monopoly
and1s 1 our opinion entitled broadly to the profits Any mnor
claims of modern ornigin put forward by individual states, and
clamns by the mantime states to export salt under proper safe
guards to countnes outside India eg Zanzbar should i our
opinion be sympathehically exammed and disposed of iz the
ordimary course

Posts

97 “The efficiency and secunty of the postal arrangements of
Tndia are matters of imperial concern 1n which the public 1n Bnitish
India and the states are equally mterested The services of the
mmpenal post office are enjoyed by the Indian States in common
with the test of the country TFifteen stafes have their own postal
departments and are outside postal umity  Five of these states have
conventtons with the mmpenal post office and work n co-operation
with 1t In the other ten states the greater part of the corres
pondence within the state 13 carmed by the local post offices
while branches of the 1mperial post office exist at most 1mportant
places and carry correspondence across the state frontiers In
most of the convention states imperial post offices exist only
on terntory which 1s British for purposes of jurisdiction such as
railway stations the resdency aren ete The state postage
stamps of the five convention states are vahd for correspondence
to any part of India but not overseas while the stamps of the
other ten states are not vahd anywhere outade their respective
stites The exishne arrangements work well and 1t would not
be 1 the imterests of the public in ether British Tndin or the
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states to alter them We do not kee our wav to recommend an
extension of the convention sistem as desired by certan states
In the five convention states no questions arise that cannot be
settled 1 the ordinary course 15 at present  In the ten states
where the Brtish and State postal systems exist mde by wmde
questions may anse as to the opemng of new post offices  Tlng
15 at present 1 matter of jomt discussion 1nd we recommend no
change

Telegraphs, wireless and telephones

08 Arrangements for the construction and muntenance m the
states of te'egraph lines the opeming of telegraph offices, of wireless
rtations and of telephone exchanges were settled after discussion
with the Standing Committee m » series of Government Resolu
tions 1 few vears 1go and nothing remuns for us to deal with
under this head

A Fmancial clamms in regard to posts and telegraphs

99 The accounts of the posts and telegraphs are now kept on a
unified commercial basis  The states claim a share m the profits
We are informed that there are no divisible profits  The profits are
devoted to the reduction of capital charges and the extensions and
wnprovements of the existing system 8o long s the states get
therr full share of the benefits to which any profits are devoted they
have no legitumate cause of complammt  On this question they are
entitled to full information 1nd we are informed that there will be
no objection to miving 1t The matter 18 one that can best be settled
by periodic conference and rendenng of accounts (s1y every three
vears) between the representatives of the Princes and officers of the
mmperial department

Profits of savings banks

100 As part of its activities the postal department has opened
savings banks in some of its post offices 1n the stater  Some states
claim that this arrangement should ceace or that the profits of the
savings banhs should be made over to them This claim rawses a
very difficult question The attraction of the post office savings
pank 18 undoubtedly the credit of the Bntish Government For
administrative reasons the management of the =avings banks must
follow the management of the post offices and the manaoing
Autharity 15 entitled to the bulk of anv profit on the traneaction
Tn the interests of the people of the statesat 15 most deartle to
encourage deposits 1n FIVINES banks  In eases where the profit 1s
conaderable gome share of 1t mizht be trancferred {o the states as
part of the financia) settlement suggested ahove

n
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Service stamps

101\ chun s ate) advanced that state  corre pondence should
be carried frce within the stite or that 1 hberil allowance of
service stimps vhould te allotted to the ntates for this purpose
Allow inces of ~crvice stamps are given an certun  cises on no
apparent principle We rwcommend o settlement of this question
once for il on definite puncip’es

Mail robbery rules

102 Objection has been tahen to the mal robbery rules  Under
these rules every state 1s wade responsible for the secure pastage
of the imperial letter and parcel post through its territory and
when a robbery of the mmls tahes place the state 1s required to
pav up the full value of whateser 1s ttken or destroved by the
robbers, and also to pay compensation to the carners of the mall
or to their families 1n the event of the carriers being mjured or
killed m connection with the robbery  Various subsidary instrue
tions 1 regird to procedure also find a place amwong the rules
The rule- date from the year 1866 they were resised 1 1685  We
are doubttnl whether these rules are any longer necessary In
any case they are 1n need of thorough res:sion on more modern
hnes It should not he difficult to settle tlis question by con
ference mm the ordinary way The procedure n the case of
states with efficient police adminmstration should 1n our opmion,
approximte to that followed m regard to provinces in British
India

Opium

103 We are not n a posttion to make any recommendations 1
regard to the opum question A committee has been examming
certamn aspects of this question and 1ts report has pot yet reached
us  'This 18 essentially a case m wlich the states must bear their
share of an impenal burden imposed on India as a whole i the
mterests of humamty and ervalisation Tt 15 not withm practical
polttics to ask the Indun tix payer to grant the states compen
sation 1 thts matter when be has suffered so heavily lamself

Excise

104 No general queshon 15 raised 1n connect;
Owing to the nterlocking of the territory of Brlhalgnlr:iln;h'l::icfse
states many queshions of detail must arse in varions parts of Indsa
and 1re settled locally A strong complaint has been made to us
in connection with the supplv of charas by the Punjab to the
Rojputana and Punjab States  The contention 1 that the Punjab
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Government levies a high excice duty on charas imported from
Central A«ia throngh hashmur mto the Punjab and refu-es to grint
any rebates on the amounts despatched by 1t to the states  The
states cinnot get the charas which they require exeept through
the Punjab Government  They allege that the Punjib Government
grnts rebates of duty to the (rovernment of the United Provinces
on all charas transmitted there and that the Bombav Gosernment
refunds to the states to which 1t supphes the drus 13/14tha of
the dutv 1/14th heing hept for inaidentaf espenses  Exeise 18 a
transferred subject under 2 provincnl maistry  We understand
that there 15 a proposal that the GGovernment of India should assume
central responsibality for the supply of charas to the Indian States
Whether this proposal be ndopted or not we thinl, that the states
concerned have 1 real grievance 1n the matter which calls for
Temeds

Miscellaneous claims

10> Our attention has been drawn to certamn alleged disabilities
of the Princes 1 connection with restrictions on the acquisition
by them of unmovable property m Bntish Indin restrictions on
the supply of 1rms and ammumtion, restrictions on the enaploy
ment of non Indwn officers, mequality of arrangements m con
nection with extradition, refusal to recognise Indian state officials
as pubhc servants, derogation from the traditional digmity of rulers
the position of cantonments and enclaves within the Lonndares
of the states None of these fall within our terms of reference
‘We feel that there 15 a good deal to be sad on both sides m many
of these questions and that the questions themselves can easily
be resolved 1nto the terms of an agreement under the procedure
which we have outhned in sectton ITL above The question of
ports 1n Kathiawar and the restoration of the Viramgam customs
line 15 unquestionably financial and economic but 1t s still
sub mudice

General conclusions

106 Tt only remamns to summarise our conclustons There are
two Indis under different poltical systems, British India and the
Tndinn States  The Iatter differ so greatly among themeelves that
wniform treatment of them s difficult, 1f not 1mpossible  Treaties,
engagements and <annds where they exist are of continuing vahd
farce but have necessamly been suppl ted and 1ll d by
political practice to meet changing conditions 1n a moving world
We huse traced and analveed the growth of pairimountey  Though
1t has already lost and should continue to lose anv arbitrary charcter
mn full and open discussion between the Princes and the Palitical
Depirtment, 1t must continue to be paramount and therefore 1t
must be left free to meet unforeseen circumstances as they anse

p2



52

We find that the relationship between the Princes and the Para-
mount Power 11s on the whole been harmonious and satisfactory
No practical proposals for new machinery hase been placed before
us but we have indicited changes i procedure, based on experi-
ence, which should le1d to the remotal of grievances and the
«ettlement of outstindmg questions In particular we recommend
that the Viceron not the Governor General m Council, should m
future be the agent of the Crown m ats relations with the Princes,
and that impoertant matters of dispute between the states them
«elves between the rtates and the Parimount Power, and betneen
the states and Bratish India should be referred to mdependent com
mittees for advice  We huve sug.ested method. for recriiting and
traminy officer« of the Politrcal Departiment to wluch we attach
Wreat importance  We have indieated wavs of adjusting politieal
md economie relitions between Britich Tndin and the statea  We
hold that the treaties engagements and <inads have heen made
with the Crown nnd that the relationship between the Paramount
Power and the Princes should not he transferred without the
agreement of the latter, to 2 new _cvernment 1n Brtish Tndm re
sponsible to an Indiin legisdature T ut we have left the door opernr
for constitution1l developments m the future  Wlule impressed
with the need for great cauntion 1n dealing with a 101y <o hetero-
geneous 1s the Indinn Princes <o consersative <o ensitive 80
tenacious of infernal covereignty  we confess that our Imamnation
1= poverfully affected bv the sturings of new life and new hope. m
the states by the progress alrendy achieved and by the po::]blxhh?
of the future To that future we can merely open g vjetq  Our
terms of reference do not mvite us to survey the isting it and
the valleys that lead to them  But we are confident (’[m the
e o, % o B2 e ATy v sl el
of India and the Empire Ptm the deselopmen
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APPENDIX I
(8ee I'anacrarit 3)

Questionnavre 1s urd by the Indian Stales Commitlee

1 The terms of reference are—

(1) to report upon the relationship  lLetween the Paramount Introductory
Power and the States with particular reference to the rights and Kemarke
obligations arising from —

(a) treaties, engagenunts and sanads, and
{b) usage sufferance and other causes
(2) to enquire into the financial and economic relations between
British India and the States and to make any recommendations
that the Committee may consider desirable or necessary for their
more satisfactory adjustment
2 The Committee do not consider that the substance of part (1)
of the terms of reference cin be suitably denlt wath by a questionnaire
Moreover, 1t 13 understood that the Standing Committee of the Cham
ber of Pitnces and a large number of the Princes and Chiefs present
1 Delln for the meeting of the Chambher of Princes have obtammed
legal aswistance on the general questions raised in regard to 1t and
that the Committee will have the benefit of such assistance Should
any State wish to place its own views on record 1t 13 hoped that it
will do so

3 It should be stated that the Committee are not empo
deal with past decisions of the Paramount Power or prelsﬂeu‘;erde)%fetro
ences between them and the States except in so far as they illustrate
or bear upon, the relationship existing between the Paramount Power
and the States The Committee do not however desirs to himit the
evidence which the States may wish to bring forward in argumg
their cases by referring to past d or present diff; of
Opinion within the himts of the first part of the nstructions, which
refer only to the existing relationship, and 1n so far as they may
consider 1t necessary to do so .

4 The questionnaire therefore deals with the second part of the
1nstructions only  As the Indian States have not yet placed before
the Commuttee the questions which they wish to bring forward, this
questionnaire 15 based upon the records of the Politicnl Department
i so far as they relate to matters that have recently come under
notice or discussion Other questions thin those covered by the
questionnaire may therefore be raised by the States The Committes
are anvious that every opportumty chould be given to the States
to place their views hefore them m 2o far as they are covered by the
terms of reference

Questronr

5 (a) Do the States claim a share of the Imperial customs reven
and, 1(1‘ >~xo on what grounds P enua customs

(5) Has the recent rasing of customs duties adiereely affected
the States or their subjects? 'If so, please quote facts and figures

() Would tho States be prepared to abolish their own import and
export duties on condition of receiving a share to be agreed upon, of
Imperial customs revente |

() On what grounds do the Princes who are Members of the
«Chamber 1o their own right other than thoxe already enjoying
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exemption, claim exemption from the payment of customs duties b
articles imported  for the personal use of themselses or their
famihies?

6 Have the States anything to ndd to the summary regardmg
Jurisdiction over Iands otcupted by ralsays in their territories, s
amended by the Standing Committes of the Chamber of Priunces on
the 20th of August, 19247 (Sce Annexure A )

7 Are there apy considerations relatise to this guestson which
the States would like to bring before the Commttee?

8 Have the States anything to add to the swnmary approved by
:hr z(‘fmnlm of Princes 1n Novembher, 1923, in regard to this ques
on

9 This subject 1s dealt wath by treaties nd agreements between
the States and the Gosernment of India  Have the States any re
presentations to make 1n regard to it?

10 Have the Stateg any objection to the working of the existing
svatem of tclegraph and posta] services within their territories, and
what claims do they make to the profits, 1i any, ncerwmg from these
services and in the event of loswes would the States be prepared
to share the Josses?

11 What procedure would the States destre for the joant diseas
son of questions 1 which the interests of the States end th;lnéw;
ests of British India may not be identical Recently spect C"
Commuttees of Dewans have been appomnted by the S“‘“d’"f G
rrttee of the Chnmber of Prifces to confer with officers of the Clov
ernment of India _Has ths procefure been found to be stiafactory
If not, what procedure 15 suggeste h regard to the

o Have the States any suggestions to make with reg:
gen’erﬂ,‘}{!}ﬂfﬂ:z‘lﬁ‘ arrangements existing between them and British

1
Ind]l: Do the States desire to bring forward any questions i con
urn

neo;;ouD:nt}lz];r‘Slmws desire to bring forward any questions 1 con-

1th Lixcise?
nec;;oﬂn‘; t}llse Stages desmire to brmg forward any other questions,
vide paragraph 4 abovel

ANNESURE A
ry ay amended by the Standing C of the Chamber o

Summeary Brences on the S0t Augusts 1051 4

1 In 1891 the praneiple was laid down that, ag seon ag a Darbar
raalway became part of a hine of communication between State terri~
tory, on the one hand, and British or Btate territory, on the other,
a cession of junisdiction should be required Subsequent develop
ments have however, constderably modified the view then taken It
was, for smstance, dearded in 1892 that the orders shomld not be so
interpieted as to require cession of jurisdiction over a lLine Jying
wholly within State hmts Fat connected at one end with  the
British Raitlway svstem Again n 1898 a Darbar was permitted
1o retain Jurisdictron over a portion of State Railway 1n spite ol
the fact that a portion of the line iraversed another State Three
years later the orders were relaxed 1n another case, 1 which a
Darbar was permitted to retamn jurisdiction, although the railway
pepetrated into British territory In 1902 a further step an the same-
direction Was taken a Darbar being permitted to retain jurisdictione
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3 The following are the conditions on which the Gove

1ndia are prepared to consent to the permancnt !‘c(l‘ntlon"l(:'f“';ll. i"'

diction by Btates over the rmlways 1 thew territories oth r tl‘:A“

those which form parts of an important through route opcratd |t'n

the Goveriment of India or by a Company in the profits of whid), |h};

Government of India shares —

(1) that the State or a Company or individual or associntion
of mdividuals authorised by the State 18 either the owner
of the Railway or nt least has a substantial interest in it

and works 1t,

(11) that the State possesses Proper machinery for the admima
tration of justice,

() that adequate control over the working and mnintennnee
of the hine 18 rotained erther by the applieation of an
ennctment and rules sumplar to the Indian Ralways Act
and the rules made thereunder, or otherwise,

(1v) that the state will grant pers for euch t]
of the line by Covernment Raulway officials as may be
considered necessary

4 1In case of grave public emergency or 3n the strateme and milie
tary interests of the Fmpire 3t 15 necessary to have unity of control,
and the Imperinl Government feel confidént that they may rely on
the Indian States to co operate with them as may e neceesary on
guch ocepsions

5 Tn the case of eerious fatlure to comply with condityons (1),

() and (1v) 18 paragraph 3 abore the Britieh  Government may

take such steps as ATC neccesary to effect a romels provided  thst

where 1n pursuance of thia clanse, 1t hecomes ultunately neceasary
to tahe OF€T sunisdiction such Junsdiction shall b restored to the

State concerned 00 b8 ENINE adequate assurancea to the Gosvern-

ment of Indwd for the proper obeeriance of the conditiony in future.




APPENDIX 1I

(See. Paraorien 24)

Letter  from the Viceroy and  Governor General of India ta His
Fralted Highness the Mt am of Hyderabad, dated Delh, the
th March, 1926

Your Esactep HigEAESs,

Your Dxalted IHighnesss letter of 20th September, 192, which
has already been achnowledged, raises questions of importance, and
I have therefore taken time to conuder my reply

I do not propose to follow Your Exalted Highness into a discus
s10n of the historical details of the case As I informed jou in my
previous letter, your tepresentations have been carefully exainined,
and there 13 nothing m what you now say which appears to affect
the conclusions airned at by me and my Government and hy the
Secretary of State Your Exnlted Highness’'s reply 1s not in all
respects a correct presentation of the position as stated in my letter
of 1th March last, but I am glad to observe that 1n jour latest
<communication you disclaim any of cisting ons on
my dictinguished predecessor, the late Marquis Curzon

I shall devote the remainder of this letter to the claim made by
Your Exnlted Highness in the second and third paragraphs of your
letter and to jour request for the appointment of a .ommission

2 In the paragraphs which I have mentioned you state and deve
lop the position that in respect of the internal nffairs of Hyderabad,
you, as Ruler of the Hyderabad State, stand on the same footing
as the British Government in India 1n respect of the internal affairs
of British India  Lest I should be thought to overstate jour clamms,
I quote Your Exalted Highness’s own words ‘Save and except
matters relating to foreign powers apd policies, the Nizams of
Hyderabad have been independent m the internal affairs of their
State just as much as the British Government i Brnitish Indin
With the rveservation mentioned by me tho two parties have on all
oceasions acted with complete freedom and 1ndependence 1n all inter
Governmental questions that naturally arse from time to time
between neighbours Now, the Berar question 1is not and cannot be
covered by that reservition  No foreign power or policy 13 concern
ed or involved 1n 1ts examnation, and thus the subject comes to be
a controversy hetween the two Governments that stand on the same
plane without any limitations of subordmation of one to the other

3 These words would scem to indicate a musconception of Your
Exalted Highnesss relntions to the Paramount Power, which 1t 1s 1n
cumbent on me as His Tmperial Majesty’s representative to remove
since my silence on such a subject now mght hereafter he interpreted
85 acqgiiescence 10 the propositions which you have enupciated

4 The Sovereignty of the Brtish Crown 1s supreme 1n India, and
therefore o Ruler of an Indinn State can justhifiably clam to nego
tiste with the British Government on an equal footing Tts supre
macy 15 not based only upon treaties and engacements, but exists
1ndependently of them and, quite apart from its prerogative i
matters relating to foreign powers and polictes 1t 15 the right and
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duty of the British Government while scrupulously reepecting all
treatie, and engagements with the Indian Statee to preserve pea
and good order thr h India. The that follow ar
30 well known and so clearly apply no less to Your Exalted High
ness than to other Rulere that it seems hirdly necessary to pownt
them out  But 1f 1llustratrons are necessary I would remind Your
Ex.lted Highness that the Ruler of Hvderabad along with other
Rulers recesved m 1562 a Sanad declaratory of the British Govern
went 5 desire for the perpetuation of his House and Government
subject to continued lovalty to the Crown that no succession in the
Masn>d of Hyderabad 1s vahd unless 1t 1s recoznised by Hi« Majesty
the EKing Emperor and that the Britich Government s the onlv
arbiter 1n cases of disputed succession

% The right of the Britich Government to 1ntervene in the internal
affairs of Indian States 1s another instance of the consequences neces
sar1ly involved 1n the supremacv of the Britich Crown The Britich
‘Government have indeed shown agam and again that they hate no
desire to exercice this right without grave reason But_the internal
no less than the esternal security which the Ruling Princes enjov
18 due ultimately to the protecting power of the Bnitish Government
and where Imperial 1interests are concerned or the general welfan
of the people of a State 13 <erioisly and_grievously affected by th
action of 1ts Government 1t s with the Paramount Dower that the
ultimate responsihility of taking remedial action 1if necessary must
lie The varying degrees of nternal <overeignty which ths Rulers
enjoy are all subject to the due exercise by the Paramount Power of
this responsibihity  Other illustrations could be added no less incon
sistent than the foregoing with the suggestion that exeept 1n matters
relating to foreign powers and policies, the Gosernment of Your
Exalted Highness and the British Government stand on a plane of
equality But I do not thinh T need purcue the subject further I
will merely add that the title TFaithful Ally  which Your Exaltd
Highness enjoys has not the effect of putting Your Government in
a _category separate from that of other States under the parimountey
of the Bnitish Crown

6 In pursuance of your present conception of the rilations between
Hyderabad and the paramount power you further urged that I have
misdescribed the conclusion at which His Majestr s Governm nt have
arrived as o decision’ and that the doctrine of re  julicata has
been misapplied to matters in controversy tetween Hrvderalad and
the Government of Indis

= 1 regret that T cannot tweept Your Exaltel Highness s view that
the orders of the Secretarv of State on your representation do not
amount to & decision It 1s the right and privilege of the Paramount
Power to decide 21l disputes that mav arie between States or between
one of the States and 1itself and even thouph a Court of Arbitration
may be appointed 1n certuin cases 1ts function s merel to offer
independent_adsice to the Gosernment of India, with whom the decs
mon rests I necl not remind vou that this position has been accepted
by the general body of Indian Rulers as a result of their dehiberations
on paragraph 303 of the JMontagu Chelmsford Report  \s regards the
use of the term rex gtlieatn T am of course aware that the Gov
ernment of India 15 not like a Cisit Court precludel from taking
cognizanee of a matter which has already formed the subject of &
decision  hut the legal principle of res julicata 1s baeed on sound
practical conmderations and 1t 13 obviously undesiralle that a matter
which has once been_decided should form the eulject of repeated con
trovermes between the =ime parties.
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8 I now pass on to consider your request for the appointment of
a Commission to enquire into the Berar case and submit 2 report
As Your Exalted Highness 13 nware, tho Government of India not
long ago made definite provision for the appomtment of o Court of
Arbitration 1n cases where a State 1s dissatisfied with a ruling given
by the Government of India If, however, you will refer to the docu
ment embodying the new arrangement, you will find that there 13 no
provision for the appointment of s Court of Arbitration in any case
vwhich hs been decrded by His Majesty’s Government, and I carnot
concerve that 2 case hike the present one where » long controversy
has been terminated by an agreement executed after full considera
tion and couched in terms which are free from ambigmty, would be
2 suitable one for submission to arbitration

9 In accordance with Your Fxalted Highness’s request, your
present letter has been submitted to His Mojesty’s Secrotary of State
and this letter of mine in reply carries with 1t his authority as well as
that of the Government of Indiz.

Yours sincerely,
(8d) Reaprve



APPENDIX 111

(SEE PARAoRAPT 38)

Jotnt opinon of the Right Hon Sir Leshe F Scott, EC, M P,
Ur Stuart Beran KC, MP, Mr Wilfrid A Greene, KO,
Mr TValentine Holmes, and Mr Donald Somertell

COUNSET ARE REQUESTED TO ADVISE on the legul and constitutional
aspects of the aquestions raised by the terms of relerence to the
Indinn States Committee

Oprmion

The terms of reference to the Indian States Committee are s
follows —
(1) to report upon the relastionship between the Paiamount
Power and the States with particular reference to the
rights and obligations amsing from —

(a) treaties engagements and sanads and
(b) usage sufferance and other causes

(") to enquire into the finaneial and economie relations between
British India and the States and to make anvy recom
mendations that the Committee may consider desirable or
necessary for their more satisfactory adjustment

1t wil) be observed that the phrase Paramount Power 15 used
m part (1) but as that phrase vefers not to crown sempliciter but to
the Crown in possession of certain attributes we think 1t will be
clearer 1f we diseuss the relationship of the states with ths Crown
and express our opimion teparately as to the meantng of para
mountey 1o India

It may bhe vonvenlent to state our main conclusions first and then.
give the reasoming on whith they are base

Yan conclusions

(1) In the analysis of the relationship between the states and the
Crown legal principles must be epunciated and apphed

(2) The Indian States to-day possess all original sovereign powers
except 1n so far a3 any have been transferred to the Crown

(3) Such transfer has leen effectel by the consent of the states
concerned and 1n no other way

{4) The cousent of a stale to tramsier sovereign 1ights to  the
Crown 15 individual to that state and the actual agreement made by
the state must le investigated to sce what rights and obligations
have been create

(5) Such agreement appears normally 1n n treaty or other formal
engagement An agreement to transfer sovereign powers 13 how
ever capable 1n law of being made mformallv  In such case the onus
18 on the transferee t1z  the Orown to prove the ngrecment

(8) The relationship of the Crown as Paramount Power and the
states 1s one involving mutual nghts and obligations It rests upon,
sgresment express or implied with eath etate and 15 the same with
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Paramountcy gives to the Crown definite
rights, and imposes upon it defimte duties 1n respect of certain
matters and certain matters only, 11z, those relating to foreign
wffairs and external and internal security (a phrase which we employ
for brevity and define more fully in paragraph 6 infre) It does not
confer upon the Crown any authority or discretion to do acts which
are not necessary for the exercise of such rights and the performance
of such duties Wherever ‘ paramountey ' 13 mentioned mn  this
-opinton We mein paramountcy tn the above sense and no other

(") The relationship 1s between the states on  the one hand and
the British Crown on the other The rights and obligitions of the
British Cronn are of such a nature that they cinnot be awuigned to
or performed by persons who are not under 1its control

regard to all the states

Legal principles are to be applied

1 The relationship between the Crown and the iarious Iedian
States 1s one of mutual rights and obhigations and we have no hesi
tation 1n expressing the opinton that 1t must be ascertained by legal
criterin . When using the word legal we are not thinking of law 1n
the himited sense in which 1t 13 confined to law laid down by an
authority which has power to compel 1ts observance but are dealing
with well recogmsed legal principles which are apphed in ascertamn
1ng mutual rights and obligations where no mumicipal law 18 apph
eable  That the ahwence of judicial machinery to enforce rights and
obligatrons does not prevent them from being ascertained by the
application of legal principles 1s well ilustrated by reference to
international relations Their legal principles are applied n arbi
trations betseen wmdependent states and by the Permanent Court of
International Justice whose statute provides that the court shall
apply principles of law recogmsed by all civilised nations

The Indian States were originally jndependent each possessed of
full sovereignty, and their relationship infer se and to the British
power in India wns one which an international lawyer would regard
as goierned by the rules of mnternational law As the states came
into contact with the British they made various treaties with the
Crown 8o long as they remained independent of the British power,
International law continued to apply to the relationship  And even
when they came to transfer to the Crown those sovereign rights
which in the hands of the Crown, constitute paramountcy, inter
national law still applied to the act of transfer But from that
moment onwards the relationship between the states and the Crown
as Paramount Power ceased to be one of which international law
takes cognizance

As soon 18 a treaty was made between the Crown and a state, the
‘mutual rights and obligations flowing therefrom, and the general
nature of the relationship so established could only be ascertained
by reference to legal principles This result has not 1n our opinion
been 10 1ny way affected either by lapse of time, or by change of
circumstances Although the treaty, in  any windinadual case, may
have been modified or extended by subsequent agreement express or
amphied there 1s no ground for any tion that the rel h
has passed from the realm of law The effect of the treaty 1tself
and the extent if any to which 1t has been modified or extended fall
to be determined by legal considerations

The view impheit 1n the preceding observations seems to accord
-with the terms of reference to the Indian States Commuttee 1n which
“the Secretary of State has directed enquiry We see no ground for
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applying to the relationship any other than legal ertena, and we-
mp gf opimon that the relationstap s legal, mporting defimte
nghts and obligations on both sides

Soterergnty rests n the states ezcept so far as transferred to the
Croun

2 As each state was originally independent, so each remains mdg
pendent, except to the estent to which any part of the ruler’s
sovereignty hos leen transferred to the Orown To the extent of
such transfer the sovereignty of the state becomes vested in the
Crown, whilst all sovereign rights, privileges and dignities not so
transferred remaimn vested 1n the ruler of the state In the result
the complete sovereignty of the state 18 divided between the state and
the Crown The phrase residuary junsdiction’ 13 sometimes used
1 official Ianguage In our opinion 1t 1s the state and not the Orown
which has all residuary joricdiction

That the sovereignty of the states still exists has been recognised
by leading writers on the subject as well as by the pronouncements
of the Crown atself

Thus Lee Warner bases his defimition of a state on s posses-
sion of 1nternal sovereignty (page 31) Simlar views are expressed
by others

That ths view 15 accepted by the Crown can be confirmed by
reference to many official documents As examples we may guote
sanads ssued after the mutiny which refer to  the Governments of
the geveral Princes and Chiefs who now govern their own territories”
or the proclamation of the 19th Aprl 1875 dealing with Baroda in
which the Gackwar Mulhir Rao 1s deposed from the sovereignty of
Baroda and the sovereignty of the state 15 conferred on ms suc
cessor or reference in the Montagu Chelmsford report to the “inde
pendence of the states 1n matters of internal admimstration” and to

their 1nternil autonomy

The Crown hag no sovereignty over any state by virtue of the
S;zﬂgerﬁ;“;e ‘grea'ﬂ-lﬂvimsﬁﬂi‘:ch:ltger than cession from the ruler of the

B he G gt e R o cuarters
the state 18 erroneous st by

Consent the sole method by 1 hich soverergn pouers hare been trans~
ferred from existing states to the Crown.,

3—(a) Sovereignty 15, a8 between wholly 1ndependent states,
susceptible of (ransfer from one folder to another by compulsory
annexition or voluntiry cession

Where o conqueror affer victory in war annexes the conguered
state, the loss of soveregnty by the defeated state, and the assump.
tion of savereignty by the conqueror over the territory eo transferred
1s recognised as vald by international law The essence of the event
18 that the conqueror takes, without any act of the vanquished state
Tt 15 1 mere eXercise of power bv the congueror

Annexation may also be enforced without fighting Where n
stronger state prociaims s intention to annex the territory and
rovereign powers of a weaker state and i fact does so then, 1n
anternational law, the transfer 1s s effective as of there had leen n

conquest.
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Cession of sovereignty tahes place, when one state cedes territory
or sovereign rights to another state In cession 1t 13 not the act
of the transferee, but the consent of the transferor, which affects the
trinsfer But wherever the transfer s the direet result of an exer
c1se of power, 1t 18 tn the essence @ case of apnexation, in whatever
form the transfer may be expresscd—as for instance where the trans-
fer tahes the form of a cession, which a defeated stite 15 compelied
to execute Indeed whencver the transferor state acts under the
compulsion of the stronger trinsferce state, the transfer made by
the transferor 1s not really the free act of that state, but a mere
taking by the transferec state—an annexation in reality though not
m form A real cession, 1¢, a transfer which 1s really the act of
the transferor necescanly depends upon the fiec consent of the
transferor, and 1s essentially a product of voluntary agreement

9 —(5 In this section of our Opinion we have up to now been
dealing with trinsfer of territory, or sovereign rights as between
independent states, whose relations are subject to the rules of ordi
nary international law But our conclusion, that n that field con
sent 15 es<ential to every transfer, which 13 not in essence n forcible
taking by the more powerful state, 13 esen more true of 2 transfer
to the Crown by an Indisn State at any time after 1t had come
to permanent contractual relztionship with the Crown by agreeing
to the paramountey of the Crown in return for 1ts protection For,
where the relationship 1s thus creited by an agreement which, by
its cxpress or 1mphed terms defines the permanent diviston between
the Paramount Power and the Indian ruler, of the sovereignty over
the state's territory any further act of acquisibion of soveregn
rights, by force or pressure, 1s evcluded by the contract itself In
order to acquire any further sovereign rights the Paramount Power
must ask for, and obtain the agreement of the protected state Teo
take them by force or pressure would be a direct breach of the con~
tract already made

This position 1s frankly achnowledged by the Crown We quote
i the appendix some of the chief historical pronouncements which
have been made upon the Brihish attitude towards the Indian
States

The possibility in law of the Paramount Power repudiating its
Tegal relationship with its dependent state, and using force or pres
sure to acquire powers over 1b, 1n breach of the contractual terms,
need not be dered The pr which we have cited
put any conscious attempt of the kind wholly out of the question,
and the exercise in fact of force or pressure whether intended or
not, would be a breach of the contract It follows that the relation
ship of each state to the Orown 13, and has been since the time of
the first treaty between the two, purely contractual

In this context it 13 to be noted, that, from those states which
have never ceased to exist as states the Crown has never claimed any
rights as flowing from conquest or annexation Where the Crown
has mtended to annex 1t action has been unequivocal

Many Indian States have i the past been conquered and annex-
ed They were then merged in British India, and ceased to exist
Some were annexed by an exercise of superior power without the
use of force

In a few cases states have been annexed and wholly merged 1n
British India and then recreated by the prerogative act of the
‘Crown In such cases the Crown 18 free to grant what powers of
sovereignty 1t chooses, and the sovereignty of the ruler to whom
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tendition 13 wade, 15 himited and defined by the conditions of the
grant.

But when once a state has been 1n fact recreated, nnd a contrac-
toal relationship established between 1t and the Crown, it becomes
thenceforth subjoct to the same considerations as other states
contractual relationship with the Crown, and mutual wghts and
obligations are determined by the contract, and by that alone

Other sigge ted methods of transfer

3~ (¢) At this point 1t 18 comientent to consuler the methods
alternative to thit of consent, which have been suggested Ly lead
ing jurists and others, for effecting a transfer from a state to the
Town of sovereign rights

Sir Wilham Lee VWarner suggests five chanuels as contributing
%o the rights or duties of the Indian Princes (1) the Royal Prero
gattve, (1) Acts or Resolutions of Parhament, (1) the law of
amature (1v) direct agreement between the parties, and (v) usage
With regard to the first two suggested channels or—to nse a word
which seems to us to be more appropriate—sourre: of rights and
«duttes, we are quite unable to find any legal principle on which 1t 1s
possible to base 1 contention that either (1) the Royal Prerogative or
(11) Acts or Resclutions of the British Parliament can give to the

Crown any rights against the states or impose any obbgafions upon
them

{1) In the ca e of the Royal Prerogitive, Sir Wilham Lee Warner
<does not himself explain how 1t can be effective to bind the Indian
States and_we are forced to the conclusion that he was driven to
suggest the Roval Prerogative, as a source of rights and dutres which
he believed to exist, because he conld think of no other

(1) With regard to Acts of Parliament, Sir Wilham Les Warner
does not appear to assert that they have the direct effect of ecreat
mg obligations in the Indian Princes In so far ag he suggests that
the statutes of the British Parliament, which control British sub
jects, may have an indirect Teaction, 1n fact, on Indian States, with

whom British subjects have dealings or that Acts of Parliament
muy 1ofluence Indian rulers 1n a particular direction, we agree with
tim, but this 13 a very different thing from his proposition that
Acts of Parliament are one of “the five channels,” from which flow
the duties snd obligations of the Indian States

(m) Hig third suggested soutce, namely, the law of nature, he
puts forward as the source of an obligation to refrain from inhu
man practices, such ns suttee, infanticade or slavery Whether there
be an obligation of the kird, we evpress no opinion, buf if there
be, 1t 15 » duty due to the eivilised world, and we can see no ground
for treating 1t as any special obhigation owed to the Crown as such
Indeed the history of the dealings of the Crown with the states, with
regard to prictwces of this hind apparently shows o recognmition by
the Crown, that thrir suppression can only be secured by negotiation
and agreement, and not by virtue of any might of interference

(1) With regard to the fourth source of obligation suggested by
Sir Willhiam Lee Warper, namels, direct agreement between the
parties, we agree with him as above stated

(v) Sir Wilhiam does not define what he means by usage, iy ifth
source; 1f he meant an acquiescence in a practice in auch ecireum
etances that an ngreement to that practics 33 to be inferred, we
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shonld agree with him, because his fifth source wonld merely be &
particular form of agreement. But Sir William seems to regard
usage 8s & source of obligation even though agreement le abeent, and

\(;l(h this view we dicagree We discuss  the topre later 1n  our
nrmon

It 1s to be olserved that Sir William Lee Warner 33 definitely of
the s1ew that the Indian States are sovereign states, and it 13 only
1n regard to the view which he takes as to the extent to which and
the way 1n which their soverergnty has been limited that we part
company with him

Hall deals with the question of the Irmitation on the sovereignty
of the states in a footnote (Halls International Law 6th Fd p
28) He suggests an explanation different from any put forward by
Sir Walham Lee Warner  for the lumitation which he beheves to
exist over anl above the hmitation 1mposed by treaty He <ays that,
m matters not provided for 1y treaty a resrduary jurisdiction 18
consulered to evist and the treaties themselves are sulject to the
reservatton that thev may be disregirded when the supreme inter
ests of the Empire tre imolved or even when the interests of the
subjects of the Native Princes are gruelv affected The treaties
really ~monunt to Little more than statements of limitation which the
Imper1nl  Government except 1n  sery exceptional circumstances,
places on 1ts own action In dealing with this suggestion of & ress
daary jurisdiction we expertence the same difficulty that we felt m
deahing  with Sir Willhiun Lee Warner s suggestion of the Royal
Prerogitive 1nl Acts of Parhament as sources of otlhigation on the
states towirds the Crown namely that we can concene no legal
Justification tor mferring the existence of such 2 residuary jurisdic
tion  Yoreover Hall does not nlicite what reasoming led him to
draw the inference But we are clearly of epimon that Hall s view,
a3 exprewsed mn his footnote 1s wrong The <trtement that the
treaties are merely umlateral 1cts of the Crown setting a self im
posed himit on ifs inherent powers over the states, eannot in o1
omnion te supported The assumption that there are any such m
herent powers 15 devord of 1ny legal foundation—indeed his asser
tions 1n the footnote go Leyond anvthing which the Crown has ever
claimed and are quite inconsistent with the various formal pro
nouncements of the Crown cited in the appendix to this Opinmion
Those pronouncements leave no room for doubt that the Crown
regards its treaties and agreements with the Indian States as binding
wpon 1t an s full 2 manner as any of 1ts treities with other
sovereign states

9 —(7) Before we pass from this sulnect there 13 one other matter
with which we ought to deal Three of the writers of this Opinion
have 1 an carlier Opinion expressed the iviey that parimountey 1s
a factor Iimiting the sovereignty of the States At firet aight this
view mav seem to be incompatible with the opinion which we have
oapreseed ahove that agreement 1s the sole source
hmitation upon the <overeigniy of the states and that obh
gations of the states towards the Crown are created by
agreement and by nothing elss But 1 truth  there 15 no
such sncompatitality The Crown 1s aptly descrihed as the Para
roomt Power lecaice the states have agreel to cede to 1t certain
wmportant attritutes of therr covereignty and parimountey 13 1
useful word to deserit~ the nights and  othizations of the Crown,
which arise out of the agrced cession of those attributes of savereign
tv  So mnnderstood piramountey ecan properly be smd to be =2
¢ fretor hmiting the sovereignty of the states’ But 1nismuch as

{
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ths 15 only to ray that the agreement of the states to cede attributes
of sovereignty 13" o factor limiting thair sorercignty we think that
fo 1mtroduce the word paramonntey (as we id in our enrher
Opinion) 1n this connection was confuming and apt to mislend Tt 18
to be observed that Sir Wallinm Teo Warner avouds the use of 1t and
does not include paramountey in the hist of “channels” through
which 1 his view rights and of ligations are ereated  He uses parn
mountey only to describe the relationstup  atself and this uec 13
correct

In our considerrd view there 18 n real danger 1n o loose use of
the word In its correct sense paramountcy 1% not a factor n ereat
mg any rights or obligitions lut 18 merely o ntume for a certain set
of nghts when vested by consent 1 nother sovereign  state  In
correctly understood 1t may be treated as crenting rights and
obligations, and =s the word parimountey itself 1s not a word of
art with a defired menming the mights and obligntions attributed
to 1t would to undefined If piramonntcy were a_source of rights
there would be no limit save the discretion of the Paramount Power,
to the interference with the sovercignty of the protected states by
the Paramount Power Indication of thmis misunderstanding of
paramountey are we are informed present 1n the offieial correspond
ence with individunl states and this fet gives the pomnt importanee.
We regard the idea that parimountcy s such creates any powers
at all as wholly wrong and the resort to paramountcy »s an un
himited reservoir of discretionary authority over the Indian States,

15 based upon 2 radical misconception of what par ntcy means
The existence of a general discretionary authority 1s moreover,
wholly with the pr ts of the Cfown to which

we have already referred

3 —(¢) We have given at some length our reasons for our opinion
that the sovereignty of the states 18 limited by agreement and by
nothing else bhecause we think that this 1s the most important of the
questions which we have to consider

States to be considered separately

4 Tho conmscnt to the transfer to the Orown of any sovereign
powers 13 the consent of each individual state given by its sovereign
Fach state and each occasion of transfer must be considered
geparitely 1n order to find out what the agreement was by which the
consent of the state wis given to any particular session

This lezal conclusion not only 1s of general importance for the
purpose of correcting a too common wisconception that the problem
of the states cin be disposed of by general propositions applicable o
all alike but introduces a practical difficulty 1n the writing of this
Opinton There are many individual differences 1n regard to the
forms of the consensual relationships of the reveral states to the
Cronn and the relntionship may te constituted by one or by several
sgreements  Tn this Opimion we must content onrselves with a state
ment only of reasons and conclusions of general application

We have noted n common Wiew which seems to us fallncions Tt
1< that the posscesion by the Crown of certain rights of sovermgnty

or Gtate A of s justifice & legal conclusion that the Crown
‘)): wmilar right over a neighbouring State R If we are right 1n

s which we hold (and we hold 1t confidentlv) that the rela.
'{t\;“v{;xt\mm the Crown and A and between the Crown and B, 18 1n

¥
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each case regulated by a <cparate contract or set of contracts 1t fol
lows necessarily that the view fo expres ed 1s n fallacy But this
crude form of the fallacy 1s less common than the view that because
the Crown (njoys 2 certun right n regard to many strtes, a legal
conclusion necessarly follows that 1t possesses the right generally 1n
regard to all states This argnment 1s equnlly fallterous because 1n
our view the relationship 1 one of contract

It should howeser, be borne 1n mind that, 1f thc Orown his &
certun right clearly estiblished and publicly recognised 1n regard
to n group of states their example may not ymprobably influence a
neighbouring state to follow suit, and enter into its own individunl
contract with the Crown ceding the same hind of rights And the
more general and notorious the Crown s possession of the right in
question 13 the less improbable 1t will be, that our hypothetical state
should consent to be on the same footing without inssting on the
cxecution of a formal instrument Where this happens the Crown,
i the result possesses o right m regard to that state, similar to
that which 1t already possesses 1n regard to the others, but the reason
15 that that state has by conduct made 1ts own taeit agreement with
the Crown conferning the same powers 1t 1s not beciuse any such
sovercign rights extending all over India are inherent sn the Crown

In this t 2 further refer 18 necessary to the guestion
of paramountev which gives pomnt ta the views which we have ex
pressed above The Crown 1s jn relation to all the states the Para
mount Power Its poution as such 15 umversally recogmised wnd
cannot be disputed  From this relationship which as we have
already nointed out 1s itself bised on agreement express or imphed
certuin  mutsal rights and duttes  arise  What those rights and
duttes are we discuss Iater in this Opinion (paragraph 6 tnfra) It
15 sufficient to state here that they relte to forergn affairs and the
external and 1internal security of the stites Paramountcy bears the
same meamng 1n relafion to all the states  althouch the precise
manner 1n which 1t 1= put into operation 1n any given circumstances
may differ TIn this sen<e and 1n this sense only ean 1t be said that
the posttion of all the states 1254 »2s the Crown 1s the same But 1t
18 the <ame not because the Crown has anv inherent remdunary rights
Lat hecause all the states have bv agreement ceded paramount rights
to the Crown

Agreement  trunsferring  soterewgn riqhts 2 ormally  erpressed tn
treaty tlough capable of Pring made srformally  but onus of
proof then on transferece, 1e  the Croun

5—(a} When onc state makes an aercement with another state
affecting 1ts foverergnty and thereby does an act of great public 1m
vortance 1t 13 wsual to nut the agrerment 1nto solemn form in order
to hive an ummpeachable record and to ensure that the signatories
are properly accredited fo bind their respective states

5—() Tt 13 no doubt true that both i international law, as
between indenendent states and 1n the law appheable to the rela-
tions of the Crown and Tndian States 1t 15 nossible that an agree
ment effectine a cession of sovereign rights should ke made inform
ally by a mere written agreement or correspondence and even that
1t should he made by word of mouth at an interview But 1f so
ymporiant a4 transaction as a cession of soverergn rights 1s allered to
have been exrried out mnformally the Ianguage  used nnd the
surrounting cireumstances must be serutimised with eare, to see,
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frstly, whether the transwtion 1s really an agrecment to transfer
soverelgn rights, or something fews important, and secondly, whether
the authority of the sgnatory to bind his state 19 beyond  doubt

ab sueh a transaction <hould fe carried out by a mere oral nter

VIew 18 50 unlihely as 1n 1tsedf to ruse doabts as to the salue of the
evidence

danads.

8—(c) lts terms of reference request the Indian States Committee
to report upon, inter alia, the dffect of rinads upon the relationship
of the states to the Paramount Power lhe word sanad” (n older
documents often spelt  sunnad” as 1t 1s pronounced) 13, as we are
imformed, 1n common use i India, not only for diplomatie nstru-
ments of grant, bug 1n ordinary commercial documents, and receipts
for money, and means metely evidence’ or record ’

But whatever be the correct sigmihcation of the word, we 1calise
that 1 political parlance 1t 18 used gencrally as indjeating a grant,
or recognition from the Crown to the ruler of a state

But a sanad by way of grant can have no operative effect, as o
grant, 1f the grantee alrendy bas the powers which the sanad pur
ports to grant It could only have that effect, 1f the grantec state
had, at some previous date in its history, ceded to the Crown those
very powers which, or some of which, the sanwd purports to grant,
ar if 1t were & case of a re creation out of Britrch India of a lapsed
state, or a cession to an exasting ruler, of territory which at the date
of the sanad was o part of British India

Similar considerations apply to a sinad by way of recogmition
If the state daes not pussess the night, the recognition would be con
strued as a grant  but 1t 1t does possess the right, then the sanad 18
» mere acknowled or ad by the Ciown

Is  follows also from the reasoming of this Opinion that the
machinety ot a sanad cannct be used so as to eurtarl the powers of a
ruler Lz hypothesy ewh particular state possesses, at any given
moment, a measure of sovereignty which 1s defimte It wal] in every

case be less than complete sovercignty, because the state must have
given up those rights which constitute paramountey and 1t may

also, by “rown, have given up other
sotercign t after deducting all these
cesstons 1gnty, 1t 15 plats that the
state stal “a” may bo, no part of
et e its will=and the ~Crown

cannot do indirectly by a sanad which purports to definc the rights
of the state, what 1t cannot do directly If the sanad defines the
state’s rights as wider than “r”, then to the extent of such excess 14
may be construed as o grant by the Crown Dut 1f the definition 13
narrower than “z’’ then to the cxtent of the restriction thoe sanad
will be moperative The effect of the ordinary sand miy perhaps
be expressed shortly by saying that, leaving aside the  excoptional
cases whera the Crown 1s mahing a new cession of sovereign rights,
1t 13 nothing more than an act of comity, e\pressiog o fornial recog
mtion by the Ciown of powers of sovercignty wiich n State 1n fact
possesses

We need only add that w
crreumstances showing that 1
concerned, then 3t 1s 1n fae
liave the operativo effect of an 8

here a stnad 19 assued by the Crown in
t represenls an agreement with the state
t the record of the agreement, and wiil
greement

r2
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Usage, sufferance und other causes

5—{d) (1) Usage —The subject of ‘‘usige” looms large wn discus
s1008 of the rights of the Crown over the states, bicauso 1t 1s supposed
by many to bo in 1itself a source of sovereign rights This idea 18
erroneous

 Usage'” 18 2n ambiguous word It has one sense or one set of
attributes 1n nternational law, and another 1n municipal Jas  In
the former, ‘‘usage’ means the practice commonly followed by inde-
pendent nations, and hes the binding character of s rule of Itw,
because 1t represents the consensus of opinion amongst frec and inde
pendent nations

But the characteristic relationship letween nations, which 1n
internationr] law grves to usage its legal efficacy, 1s absent from
India The Indian States are not 1n the nternational sense inde-
pendent, but protected by the British Crown, they are not free
wnter se to follow what practices of interstatal relations may seem
good to them, and thereby to form and exhibut a consensus of opimion
on any particular usage, for they bave, by the very terms of their
basic agreement with the Crown, given up the rights of diplomatic
negotiation with and of war against or pressure upon other Indian
States, and have entrusted to the Crown the regulation of their
external relations, 1n return for the Crown’s guarantee that it will
maintain 1n their integrity therr constitutional rights, privileges
and dignities, their territory and therr throne No consensus of
opinicn as free and 1nd dent nations can therefore even
begin to take shape, and without 1t the source of obligation in the
1nternational relationship cannot arsse

In municipal law usage 1s of 1itself sterile, 1t creates neither rights
nor obligatious. It 1s true that a course of dealing between two
parties may be evidence of an agreement to vary some existing econ
tract, sc 1f 1t represents s tactt but real agreement between them,
that notwithstanding the express terms of that comtract they will be
bound by the practice which they have been used to follow In such
& case the usage becomes embodied 1 o fresh, though tacit and un
written agreement, but 1t 15 not the usage itself, 1t 1s the agreement
underlying 1t, which gives riss to the new rights

And we should add that the inference that & new agreement has
thus been made cannot be lightly drawn There 15 a vital distinc
tion between acquiescence by A 1n acts which involve a departure by
B from the existing contract between them, and an agreement by
both to a variation of the contract, so that B shall in future have
the right to do those acts, whether A acquiesces or not We use the
word “vanation” designedly, because the sovereignty of the states

remains 1n them, save m go far as 1t hay been ceded by treaty or
other agrecment, and any further dimnution of the soverergn rights
of the state must constitute a variation of the existing contract so
contained in the treaty or other agreement.

We recognise that there are in other fields of human affairs ocea-
sons when usage as such may tcquire the binding force of law, but
they are, 1n our opinion, irrelevant to the matters under considera
tion Tor instance, we disregard the case of usage as a Hstorical
origin of rules of the common law of a country, because the history
of British relations with tho states leaves no room for the birth and
growth of a common law Tor analogous reasons We see no relevance
1n usages such as have led to the growth of the cabinet system n the
unwritten constitution of Great Britamn, or have set parhamentary
hmitations upon the Royal Prerogative
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In fine we see no ground upon which there can be mmputed to
usige between an Indian State and the Crown any different eflictoy
rom that which may be attributed to 1t by munieapal law between
indiwiduals It follows thereforc that riere usage cannot vary the
treaties or agreemunts between the states and tho Crown, because of
itself 1t do ~ not ereate any new right or impose any new obligation
ofulescence 1n a particnlar At o1 o putienlar series of acts pramd
facie docs nothing more than autlorize the doing of those parta
cular acts on the particuler occasions when acquiescence  was 5o
given It 1s legally possible that behind the usage there should in
fact Le an agreement dealing with rights but it 1s 1mportant to
realize the hmitations within which 1t 1s permissible to infer such
n agreement 2 that no agreement cin underlic usage, unless both
the contracting pmties inferd to maho one

And where an agreument is not made plun by inecorporation in
a written instrument which can be read and understood, 1t 1s 1mport-
ant to avoid confusion ot thought as to the subject matter A
licence to the Goveinment of Indinv to do a particular act on one or
more occasions which without leave would be an encroachment upon
the state s sovereignty, 1s not an ugrecment to cede sovereign powers
And no inference of an agreement to cede sovereignty can be drawn
from one or trom many such licences The very fact that a hecence
18 sought shows a 1ccopnttion by the Crown that 1t does not possess
the sovereign power to do the act without the consent of the ruler
concerned And 1t 1s obvious that a licence of the kind 15 much more
hikely to be given infoimally than a cession of sovereignty It
follows therefor. that unless the cucumstances viewed as a whole
compel the inference th«t the parties were ntending to make an
apteemuent charging then sovireign relationshup, the usage cannot
alter their rights  And on this question of faet 1t should be borne
in mind that the Crown ind the states have acted m a way which
shows thit this view has jeally been tahen by both In the case of
miny states thete evists a whole serics of treaties wnd engagements,
repulating mary wpects of then aelationship by eapress provision
Where express contracturl regulation thus extends in many diree-
tions over the field of political contact, there remains little room for
mplying tuciv agreement

Simlarly where 1t 1s sought upon evidence of conduct to found
an allegation of usige’ and from that usige to mply an agree
ment, 1f the facts disclose protests Ly the state or any other evidence
negativing n antention to mahe such an agreement, the very basis
of tho claim 1s destroyed It s perhaps pertinent to observe that
where a political practice 1s smd to amount to a usage followed as
between the Crown and a stite or states, and that practice began
with some act of the Gosvernment of Indin during a minorty or
other interregnum when the state wis under British admimstration,
there 1s an additional obstacle to the inference from the usage of
any intention by the state to mahke any agreement affecting 1ts
sovereignty

1t follows from the whole retsoning of this Opimon that the only
kind of ustge” i connection with the Indian States which can
even directly be n source of sovercign powers 18 not & usage com
mon to many states as s the cise in internationd Iaw, but o course
of desling between o particalnr state and the Crown of a Lind
which justifies an inference of an agreement hyl that state to the
Crown hiVINg SOMo New SOVErCIgn power oiver the state  We may
also ndd that 4 ¢ pohitical practice” as such has no landmg fore,
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i“gll less have indrvidual precedents or rulings of the Government of
nadia

When we speak of the possibility of inferring an agreement from
usage, we desre to point out that such an agrecment can only be
inferred as agamst the particular state which was party to the usage,
and cannot extend to bind any other state This cantion should be
observed even where some other state has been following the identical
usage In the case of State A evidence of facts beyond the usage
1tself may concervably justify the inference of agrectent, in the case
of State B, such ndditional evidence may be absent

(n) Sufferance —The word ‘sufferance’ means ‘‘acquiescence’,
and may either amount to a consent to particular acts, or particular
things, or be of such a character, and gisen yn such circumstances
as to justify the inference of an agreement Irom the legal point
of view 1ts eflicacy 15 no greater, and no less, than that of usage, and
1t 13 in principle covered by what we have <aid about usage Uf
there be any difference, it 1s rather that the word seems to exclude
the 1dca of two-sided agrecment.

5 —(e) The ordinary rule that the burden of proof s upon the
verson who 1s propounding the exastence of an agrecment apphes,
in om view, in the case of the states and the Crown, with as much
force as 1t applies to the case of individusls whose relitions are
governed by municipal Jaw

Paramountcy.

6 —(a) We have already [paragraph 3 (d), supra} discussed certain
aspeets of paramountey and have expressud the opinion that the
relationship 15 founded upon agrecment, express or implied, existing
in the case of all the states, and that the mutual rights and dutes,
to which 1t giies rise, are the same 1n the case of all the states In
order to ascertaln what these mutual rights and dutses are 1t 1s
necessary to constder what are the matters in respect of which there
has been a cession of sovereignty on the part of all the states

6 —(b) The gist of the agrcement comstituting paramountey 18,
we think, that the state transfers to the Crown the whole conduct
of 1ts foreign relations~every other state bewng foreign tfor this pur
p d the whole resp ity of defence, the consideration for
this cession of sovereignty 1s an undertaking by the Crown to pro-
tect the state and 1its ruler agamnst all enemies and dangers external
and 1nternal, and to support the ruler and his lawful successors on
the throne These matters may be'conventently summarised as, and
are 1n this Opinlon called, “foreign relations and external and inter-
nal security  We can find po jushification for saying that the
rights of the Crown in 1its capacity as Paramount Power extend
beyond these matters The true test of the legahity of any claim by
the Crown, based on paramountcy, to interfere in the internal sover
ergnty of a state must, we thipk, be found in the answer to the
following question “Is the act which the Crown claims to do neces
sary for the purpose of exercising the rights or fulfilhng the oblhiga-
tions of the Crown in connection with foreign relations and external
and 1nternal security?’ If the claim be tested 1 this way, its
legality or otherwise should be readily ascertainable These matters
do not fall within the competence of any legal tribunal at present
existing, but 1f they did, such a tribunal when 1 possesston of all
the facts would find no insuperable diffienlty 1n deciding the
question
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We do not propose 1n this Opinion to discuss particular cases 1n
whith 2 clum by the Parnmount Power to interfere with the mter
nal sovereignty of v ruler would he justified on the prncple which
we have enunciated  There are certain cases as for example such
misgovernment by the ruler ns would umperil the sccunity of hs
state, 1n which the Paramount Power would be clearly entitled to
mterfere  Such an nterference would be necessary for the purpose
of exercising the Crown’s rights and futfilhing sts ohligations towards
the state But in this Opinion we are deding rather with principles
than their application and an enumeration of enses in which inter
feronce would appear to be justifiable would be out of place Tt
would be equally out of place for ns to try to particularize as to
what acts of interference would be proper In ¢1s€s where some
amount of interference was admittedly justifinble, beyond saying
that the cxtent manner and duration of the interference must be
determaned by the purpose defined in our question above

6 —(c) We have already stated and we repent that the position
of Great, Britun as Paramount Power does not endow 1t with any
general discretionary right to interfere with the internal sovereignty
of the states Thit in certain matters the element of diseretion
necessarily enters 1s no doubt true Thus in the c1se of a national
emergency the Crown must temporarily be left with some mensure
of discret: for the pr of all But this 1s duc to
the fact that the right and duty of the Crown under the parimountey
agreement to defend the states necessarily involve such a discretion
ary element It 15 2 very different thing to say that In case of a
difference ansing between the Crown and a state the Crown by
virtue of 1ts paramountcy has a general discretion to overrule the
objections of the state  Whether or not 1t 15 entitled to do so must
depend not upon the diseretion of the Crown, but upon the answer
to the question of fact set out in the last sub parngraph

6 —(d) So far as we can judge there 13 no evidence of the states
generally agrecing to vest in the Crown 1ny indefinite powers or to
confer uwpon 1t any unlimited discretion The existence in certain
parts of the field of paramountey of such a diseretionary element as
18 referred to above, 15 no ground for presuming an intention to
confer a similar discrebionary authority mn any other fields, such as,
for example, commercial or economic matters. Indeed, the history
of most states discloses numerous oceasions on which the Government
of India 1n order to get some action adopted within or affecting a
state, his sought and obtamed the consent of the state to a partr
culer agreement for the purpose, thus showing a recognition by the
Crown that 1ts powers are limited and that 1t cannot dispense with
the consent of tho state

6 —(¢) Our epmion that the rights and duties ansing from para
mountey re umform throughout India carries with 1t the resultant
view that the Crown by the mere fact of tts paramountey, cannot
have greater powers i relation to one state than 1t has n relatron
to another The circumstanes that n state has, by express or mmplied
agreement conferred upon the Crown other speeife pnlwcrv does not
mean that the paramountey of the Crown has in n'”':hnn to that
state yecerved an extension ” Much less ean it lm-'m‘ ‘n 1t has by
such an ngreement received such an eﬂmmnn‘mﬁen m: to other
tates which were not partics to the agreemen e tights « con
; 4 on the Crown arse from the ngreement conferring them and
n‘:grefmm the position of the Crown ns Paramount Power
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Ve do not propose 1 this Opinion to discuss particular cases 1n
which a elum by the Paramount Power to interfere with the inter
nal sovereignty of ~ ruler would be justified on the principle which
we have enunciated Thero are certain cases as for example such
nusgovernment by the ruler as would imperil the sccurity of his
state, 1n which the Parimount Power would be clearly entitled to
interfere.  Such an interference would be necessary for the purpose
of exercising the Crown's rights and fufilling 1ts obligations towards
the state But in this Opinion we are denling rather with prineiples
than their 1pplicition and 1n enumeration of cases n which inter
feronce would ppear to be justifiable would be out of place It
would be equally out of place for us to try to particularize as to
what acts of interference would be proper, 1n casds where some
amount of interference was admittedly  justifiable, beyond saying
that the extent manner and duration of the interference must be
determined by the purpose defined n our question above

6 —(c) We have alrendy stated, and we repent, that the position
of Great Britain as Paramount Power docs not endow 1t with any
general diseretionry right to interfecre with the internnl sovereignty
of the states That in certun matters the element of discretion
necessarily enters 1s no doubt true Thus in the case of 2 national
emergency the Crown must temporarily be left with some measure
of duscretion for the common protection of all But this 1s due to
the fact that the right and duty of the Crown under the paramountcy
agreement to defend the states nccessarily involve such n diseretion
ary element It 1s a very different thing lo s1y that, m case of &
difference amsing between the Crown and a state, {1 Crown Iy
virtue of 1ts paramountey has a general diseretion” to overrule the
objections of the state  Whether or not 1t 13 entitll to do sa must
depend not upon the discretion of the Crown lut upen th anewer
to the question of fact set out in the last sub piragraph

6 —(d) So far s wo can judge, there 18 no tvidenet of the atates
generally agreeing to vest in the Crown any nd fuita powers or to
confer wpon 1t 1ny unlimited diseretion The existones an eertam
parts of the field of paramountey of such n diserctionary clement as
18 referred to above 1s no ground for presuming an antention to
confer a similar diseretionary muthority in any other fields such as,
for example, commercial or economic matters. Indeed the Mstory
of most states discloses numorous oteasions on whieh the Gosernment
of Indin 1in order to get some action adopted within or affecting o
state, has sought and obtained the consent of the state to n party
culay agreement for the purpose thus showing a recogmition by the
Crown that 1ts powers are limited and that it cannot dispense with
the consent of the state

6 -—(¢) Our opinion that the rights and duties anung from para
mountcy are umform throughout India carries with at the resultant
view that the Crown by the mere fact of tts  pavamountey cannot
hue greater poners 1n relation to one state than it hw i relation
to nnother The eircumstance that a state hax, by ecpress or imphed
agreement conferred upon the Crown nther apecife powers does not
mean  that the paramountey of the Crown has an relation te that
state reccived rn extenaon Much less ean at mean that it has by
such an agreement received such an extension i relaition to other
stntes which were not parties ta the agreement  The tights % con
ferred on the Crown ariee from the agreement conferring them and
not from the position of the Crown as Paramount Power
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iﬁ\}]l less have mdividual precedents or rulings of the Government of
ndia

When wo speak of the possibility of inferring an agreement from
usage, we desire to point out that such an agreement can only be
inferred as against the particular state which was party to the usage,
and cannot extend to bind any other state. Thig caution should be
observed even where some other state has been following the identical
usage In the case of State A evadence of facts beyond the usage
atself may concetvably justify the inference of agreement, m the case
of State B, such additional evidence may be absent

() Sufferance —The word ¢ suff ’ means ",
and may erther amount to a consent to particular acts, or particular
things, or be of such a character, and giien 1n such circumstances
as to justify the inference of an agreement From the legal point
of view 1ts efficacy 15 no greater, and no less, than that of usage, and
1t 18 1n princtple covered by what we have said about usage 1f
there be any difference, 1t 13 rather that the word secems to exclude
the 1dia of two-sided agreement.

& —(e) The ordinary rule that the burden of proof 1s upen the
person who 13 propounding the existence of an agreement applies,
m our view, 1n the case ot the states and the Crown, with as much
force as 1t apphies to the case of individuals whose relations are
governed by municipal faw

Paramountey.

G —(a) We have already [paragraph 3 (&), supra] discussed certain
aspects of paramountcy and have expressed the opimion that the
relationship 1s founded upon agreement, express or imphed, existing
m the case of all the states, and that the mutual rights and duties,
to which it gives rise, are the same 1n the case of all the states In
order to ascertain what these mutual rights and duties are 1t 18
necessary to consider what are the matters in respect of which there
has been a cesston of sovereignty on the part of all the states

6—{b) The gist of the agrcement constituting paramountey 1s,
we think, that the state transfers to the Crown the whole conduct
of 1its foreign relations—every other state being foreign for this pur
pose—and the whole responsihhty of defence, the consideration for
this cession of sovercignty 1s an undertaking by the Crown to pro-
tect the state and 1ts ruler agamst all enemies and dangers external
and 1nternal, and to support the ruler and his lawful successors on
the throne CThese matters may be'conveniently summarised as, and
are 1n this Opinton called, *foreign relations and external and inter
nal security ’ We can find no justification for saymg that the
nghis of the Crown o uts capasty oo Peramount Power extend
beyond these matters The true test of the legality of any claim by
the Crown, based on paramountey, to interfere in the internal sover
eignty of a state must, we think, be found in the answer to the
following question ““Is the act which the Crown clamms to do neces
sary for the purpose of exercising the mights or fulfilling the obhiga-
tons of the Crown in connection with foreign relations and external
and internal security?’* If the claim be tested in this way, its
legality or otherwise should be readily ascertainable These matters
do not fall within the competence of any legal tribunal ab present
existing, but 1f they did, such a tribunal when in possession of all
the facts would find no insuperable difficulty 1n decading the
question
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of arn impartinl kind for their adjustment, and for ensuring com
phiance with sy decision so arrived at

We should add that such an mmplied obligation on the Crown must
carry with 1t the corresponding implicition of such obligations on
cach state as may Le necessary to male the machinery effective

6 —(2) The question also artses whether thero 1s any obligation upon
the Crown analogous to that described Ly us 1n the l1st sub paragraph
In a case where the dispute 13 between a state and the Government
of India  We recogmise that this question 1s one of great practical
meportance to the =tates We are 1astructed that a complaint made
by a state agninst the Government 1s decided by the Government, on
a meie written representation without any of the opportumties
afforded by ordunmy legal procedure for testing the opposite side’s
argurents and evidence, that the material on which the decision 13
based 1¢ kept secret and finally, that on manv oceastons ot dispute,
i the view of the Princes and Chiefs, the Government of India 1z
both partv wnd judge 1 1its own case

We have considered this matter, but we are of opinion that, dis
reguding 11l politicil considerations, there 1s no legal obligation upon
the Crown to provide machinery for independent adjudication Each
State, when ceding paramountey, obtained from the Crown by agree
rent certain undert1kings, express or implied, but in cur view this
was not one and cannot be tmplied The states merely relied wpon
the Orown to carry out its undertakings

6 —(;) Whenever for any reason ihs Crown 1s in charge of the ad
ministiition of a state or in control of any interests or property of
2 state ats position 18, we think 1n & true sense a fiduciary one
That 1 trustee must not make a profit out of his trust, that a guar
dian i iy dealings with his ward must act disinterestedly, are legal
commonplaces  and afford a rebiable analogy to the relationship
between the Paramount Power and the states Upon this view the
Crown would not he justified n elaiming the right 28 Paramount
Power, for example to override the rights of a state in the interest
of British India Such & claim would, in our view, be indefensible
on the ground last mentioned, and also because 1t would involve the
extension of the conception of paramountey beyond the limits which
we hate dented abave

The nature of the relationship

7 The terms of reference to the Indian States Committer raie
another question to the legal aspect of which we have given careful
conuideration, namely, the nature of the relationship between the
Paramount Power and the stites having regard particularly to the
parties hetween whom the mutual mights and obligations cubstst and
the charncter of those rights and obligations Onr views may be sum
marised &s followasm -

1) The mutual rights and obhgations created by treaty and
® agreement ar% between the states and the British Crown
The Paramount Power 13 the British Crown and no one
clap, and 1t 18 to 1t _that the states hate entrusted their
foreign relntions and externnl and internal secumty Tt
w1s no acetlental or loose use of Innguage, when on the
threshold of dealing with the subject af the Indian States,
the Montagu Chelmsford report described the relationship
as & relattonship to the Bratich Crown, for the treaty

v
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6 —~(f) The Crown has bv the mere cession to 1t of paramountey,
acquire ! no right to control the independent action of any state in
matters lying outside the speeial field so ceded Outside the subjects
of forergn relations anl the external and internal sccurity of the
state exch state remamns free to guide 1ts actions hv considerations
of sclf interest and to 1itke what targun with the Government of
India 1t may choose [There 15 no legal or constitutzonal power 1n
the Government of Indin or its officers nor in the Viceroy or the
Toliticn]l Department to 1naist on any agreement bemng entered into
by 2 stat  Nor 1s there any legal t1sis for 4 clam that any state
18 under a duty to cooperate 1n matters outside the feld of para
mwountey with British India  The phrase_ ubordinate co operation’
which appears 1n some treaties (e g the Udupur Treaty of 1818) 1s
concerned 1n our opimion snlely with military matters

It follows from this ascertruinment of the legal position that i a
large field of sul jects such as fise1l questions and the commercral and
industrial development of Indin as 2 whole 1t 35 within the rights of
cach state ¢ far as parimountey 1s concerned and apart from
specinl apreement to remun inactive and to abstain from co opera-
tion with British Incha  In many directrons the legal g1p may have
teen bridged by particular agicements between individunl states and
Britich Indin but such agreements mxv fall short of what 15 or may
hereafter 1ecome destralle in the common nterest of the develop
ment of Indin 15 a whole or may necd reviston It 1s therefore 1m
portant to draw attention to the fundamental legal position that if
on politiea]l grounds the cooperation of the states 1s desired themr
consent must be obtuned Tle contverse proposition 1s cqually true
Outside the mratters covered ly paramountey and in the ahsence of
special agreement no state 1s entitled to demand the assistince of
the Crown to enforce the co-operation of British Indie 1o the perform
ance of those ncts which the states muy consider desirable from therr
pomnt of view

6 —(7) The rights of any given state lemng defined by 1ts agreement
with the Crown 1t follows that the Crown hrs no power to curtul
those rights by any untlateral act

Tor the s1me retcon 1t 15 1mpossible for Parliament in Greag
Britun ly means of lemslation to curtul any rights of the states
The Crown eannot lrenk a treaty with the concurrence of the Lords
and Commons anv more than without therr conenrrence

Swmilarly  the Lemslature of British Indin 1 equally nnable to
1npose upon the ruler of a state anv obligation which under 1ts agree
ments with the state the Crown 15 not authorized to 1mpose

6 —(2%) It 1s ~ nceessury of the 1 expressed
afove that the relatronship of paramountey mvolves not merely a ces
s1on of soverergnty by each state 11t nles the undertaking of definite
oblications hy the Parimount Power towards each state ‘This akpect
of the matter will not le disputed

The dities which Ite upon the Crown to ensurp the external and
nternal sect ity of the states and to keep avulalle whatever armed
forees mav 1o necessiry for these purposes  are plan

Similarly the fact tht the states 1y recogmmmng the piramonntey
of the Orown hate ahandoned the right to <ettle by force of 7rms
Asputes which muy ariee between them clearly ymposes upon  the

rown the duty either to act iteelf as an impartial arbiter in such
disputes or to provide some reasonahly just and effictent machinery
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APPLNDIN

Lztract frem Queen ¥actorta s Proclamation, 1808

'We hereby announce to the Native Princes of Incia that all
Treaties and Logagemcnts made with them by or under the authority
of the Honourable Last India Company are by Us accepted and wiil
be scrupulously onseived, and We look for the hke obscrvance on
thetr part We desire no extension of Our present Territoraal Pos
sessions nd while We will wdmit no aggression upon Our Dominions
or Qur rights to he attempted with impunmty We shall sanction no
encroachment on those of others We shnll respect the rights dignity,
and honour of Native Princes as Our own, and We desnc that they,
as well as Our own subjects, should enjoy that prosperity and that
soclal advancement which can only be secured by internal peace and
good Government

Eutract from hing BEduard VII's Coronation e sage

To all My feudatormes and subjects throughout India, 1 renew
the assurance of My regerd for their ltberties, of respect for theirr
dignities and rights, of interest in then advancement, and of devo
tion to their welfare, which are the supreme aim and object of My
1ule and which, under the blesung of Almighty God, will lead to
the ncreasing prosperity of My Indian Empire, and the grenter
happiness of 1ts people ™

L ¢ gct from King George V s Speech at the Delhy Coronation Durbar,
1911

Fipally, 1 rejoice to have this opportumty of renewing in My
own person those assurances which have been given you by My
revered pr s of the maint of your rights and privileges
and of My earnest concern for your welfare, peace, and conteniment

“May the Divine favour of Providence watch over My people and
assist Me m My utmost endeavour to promote their happiness and
prosperity

‘To all present, feudatories and subjects, I tender Our loving
Zreeting '

Latract from Eng George V's Proclamation, 1919

“I take the occasion again to assure the
determination  ever to maintain ummpaired
and dignities

Princes of India of my
their privileges, rights

Eztract from King George V's Proclamation, 1921

“In My former Proclamation I repeated the assuran
many oceasions by My Royal predececsors and Myself:l?} ;;yg&:::n:?
nation ever to mamtain  unimpaired the privileges rights  and
dignities of the Princes of India  The Princes may rest assured that
this pledge remamns invielate and nviolable **

GIPD—U(CIF&PD—9 4 29—1,500,
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INTRODUCTORY LETTER

To The Rugnht Ionourable Viscount Peel, PC,GBT,

' Secretary of State for India

My I.orp,
Appointment of our Committee and terms of reference

We were appomnted by Your Lordship’s predecessor, the Right
Honomable the Darl of Birkenhead, PC, G CS T, on the 16th
Decemnber 1927 our terms of reference being—

(1) to report upon the relationship between the Paramount
Power and the Indian States with partieular reference
to the r ghts and obligations anising from —

(a) trenties engagement. and saptds and
(b) usage, sufferince and other canses, and

(2) to inquire nto the financial and economic relations be-
tween British India and the states, and to make any
recommendations  that the committee mav, conwider
desirable or necessary for their more <atisiactory ad-
ustment

Tart (1) relers onlv to the existing relationship between the Para-
mount Power and the states  Part (2) refers not onlv to the
evistmg financal and economic relitions between Bntish India

and the states but alw invifes us to make recommendat ons for
the future

Ongin of enquiry,
[+

The request for an enquiry onginated at a confirence con-
vened by s T'xcellency the Viceroy at Simla in Mav, 1027, when
"+ tepresentat e group of Princes ashed for the appointment of «
fpeaal comnittee to examine the relationship evistn 2 between
themeelves and the Pairunount Power and te suggest me ns for
s« uring eflictive consultation and eo-operation betwern Britigh
India and the Tndim State  and for the settlement of d flcrences
The Princea ilea acked for adeauate imvestigabion of cortam diz-
Al thties under which they £t that they Ihboured
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Preliminary arrangements
.

3 Wlhen onr commuttee 1ssembled 1t Dedhr on the 14th Janurrs,
1926 we jound that the Limces hid 10 e rerds The Standing
Comrnttee of the Chimber of Princes hid no permanent office or
secrotariat many of the states had no properly arranged archives,
ud witbont prot n.ed  circh the Princes  ud they could not
formulite their ddums 1 ventuudly 1t wis a.rced letween our
commnttee il the Standing Comm ttec of the (lrunber of Princes
that we <hould viat the States during the wintcr months and then
adjourn to T ngland where their case would Ve presented before us
Tmment counsel, the Right Honoirable Sir Leshe Scott, K C,
MI was retuned by the Standing Comnuttee of the Chamber
and g number of Princes to represent them before us A quest on
nure was ssued on the 1st Mirch 1928 to all member. of the
{Lharnber of Princes and to the Ruling Chiefs entitled to representa
tion theremn wd to the Lol Governments in Indin - The question
nure which defines an1 expluns the scope of our enqury formy
Appendin T to our report

‘Tours and assistance given

4 Ve vsted fifteen states Rumpur Patnilr Bikwner Tdu
pur Alwar Japur Jodhpur Palwnpur Temnveir Barody Hydera
bad Disore Bliopal Gwillor and Kachmir At each of thewe
states we dizcussed locally and informally steh questrons a¢ were
hraight Defare na  We also pud a flumg vt to Dholpur  Alto
gether we traselledl some 8 000 miles 1n Indir and examined m-
formally 48 witnesses  We returned to England earh i Ma
1925 Thewr Highnesses the Bulers of htshmir Bhopl Patate
Cutch and Yawnanagar member of the Standing Commuttee of
the Chamher of Prnnces also arrned m Dnglind duning the
course of the summer and were present when Sir Leslhie Scott m
October aind November formally put forward the case on behalf of
the states whch he reprecented Ve desire to expres« our deep
oogvons 1o fhe Droces whtee Yimtes we visttedl for therr
great a triditional lospitality  to express our regret to thoss
Iwhose mutations to vimit thewr states we were nnable to accept
and to tel nowledge the unfuling courtesy and asustance which we
hvve evervvhere recevel from the Standing Commttee from the
Prince mdnid My from the mmister and governmente of the
severil states and from therr counsel Sir T eclie Scott aswisted by
others anl especially by Colonel Hahswr CTF e desire al<o
to ¢l nowledge the ready as 1stance that has heen gnven us through
out 1y Hic Lacellency Toord Trwt n and the Poltienl and otﬂ(r
D prrtments of the Government of Indin



TRepresentations on  behal! of subfects of states, and fendatory
chiefs and jagirdars

5 In the course of our enquiry we were approiwched by persons
and associitions purportm,, to represent the subjects of Indan
States It wis quite cleawr that our terms of teference did not
cover an myesti, 1tion of the'r alleged grievnces and we declined to
Tear them but we alloned thein to put n wntten statements ani
n the comise of our tours we endeavoured to ascertam the general
<character of the adminstration m the states We alco received
representations from many of the I'eudatory Chiefs of B har and
Or ssn requesting < reconsideration of themr status and powers a~
well a representations from the feudatorres of the holhapur State
These also we have not dealt with as thev fall outside the scope
of our enquiry

Divergent views of Princes

6 It was soon obvious to us that very diergent views on im
por ant matters were held by the Princes themselves The mm
portant states Hyderal1l Mvsore Baroda Trwancore as well
as Cochin Rampur Junagadh and othet states in Rhatfwar
and eleenhere dechned to be represented by Sir Leshe Scott
and preferred to state their own ease 1n wrtten rephes to the
questionnaute  We can however clum that we have done our
best to aseertain so far as thisis posable the views of the Princes
aq 1y lody

Voluminous documents

7 Altogether se¥enty replies to the questionnare have been
recerved from different states  Vany of th se although mstructive
ay to the feelings of the Princes 1nd Chiefs refer to matters outside
our enquiry such as requests for the revicion of stite boundaries
clams m regard to territories settled or trinsferred manv jear
bach applications to revise decisions by the P Power
made at almost any time during the last century, requests in the
mauter of precedence salutes titles honours and personal di,mties
These requests and applications will be forwarded to the Political
Department of the Government of Indn

Acknowledgments to secrelary and staff

8 In concluston we dewre to lmng to Your Tonlshups
notice the admirall work dote by our secretann  Tieutenant
Colonel G D Oglue CIT  Iis excep tional hnowledge of the
lusters of reeent dhseuss ons s great populanits wath the Prince
his mdustrs zeal and alility have vers greatly impre ed ns and
pliced ns unier a heavy ot hration
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We desire also to record our appreciation of the very satisfactors

manner 1 which the office stafl of the commuttee performed their
dut s

Sections of the report

9 We have drawn up our report mn four sections —

.
I —Relttionshnp between the Parumount Power and the
States  Historical summary

IT —Relationehip between the Paramount Power and the
States  More detatled examnation

IIT —I'mancial ind economuce relat ons betw een Britigh India
and the States Machiner

1V —Financial and economic relat ons betw een British Indta
and the States  Speafic proposals

And we have the honour to be,
. Your Lordstup s Most obedient Servants,
Farcourr BUTLER.
Sioney Prot
W S HoIDSWORTH.

The 14th Tebruary, 1929 \
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I —RELATIONSHIP BETWEEN THE PARAMOUNT
POWER AND THE STATES HISTORICAL SURVEY.

Two Indias

10 Interwoven m the pmh map of Indin wre lirge patches of
seldon which reprecent the Indian States = These states sur
s1ved the establishment by the Brt sh of therr dominton on the
tumns of the Moghul empire 1nd the Mahritta <upremacy  Thes
cover an area of 95138 squire miles with « population of
€86 2974 people or about two fifth of the aren and one fifth of
the populition respectively of Indir includin. the states but
X luding Burma +  Polit callv there are thus two Indias Bntich
India governed by the Crown according to the statutes of Parha
ment and enactments of the Indian le_islature and the Indnn
States under the <uzerainty of the Crown and «till for the most part
ander the per<onal rule of therr Princes Geographically India
15 one and ndivisible made up of the pinh and the vellow  The
Problem of stitesmanship 1< to hold the tno together

Indian States

11 The Indiin States as thev exist to dat fall into three distinct
Tlasses

| Area Revenue n
Class of State Estate etc “umber s;qnn‘;lel;e Population o!c::m .
1 States the rulers of which 108 514 886 | 29 847 186 4916
are members of the Cham
her of Princes in their own
night
II States the rulers of which 127§ 76546 | 8004114 289
are represeited i  the
ber of Princes by
twelve members of therr
ardee elected by thems lves
¥ and others 327 6406 801 674 74

Indran State 15, 1n fact extremelv elashic as

mze and government It coters at one end of

® " with an area of 82 700 <quire mmles with a
s report

the states but excludne Burma 18 15716%

of India including the states but exclud ng Burma
13305 ~30 °8%

rupees at an exchance of one shllng and si¢ pence
to £750 000



AmMpoUriance Ol siaies

11 The Inditn States still fonn the most pacturcrque prrt of
Indin tley alo ropresent, shere the Prince nnd his people are
Iindus, the ancient form of gosernment 1n Indin Tn the Brah
mame politv  the Kehatrna  (Ryput) Raya 1w as necessan an
cemint as the Prahm n priest and all that 1< nstional in Tindn
feerling 1a furned towarde Inm - Not alwats do s the tie of religion
unte the mler and Ins eubjects Tn the great state on the north
(Rnshmir) fhe ruler 1s Hindu whilst modt of hs <ubjects ar
Moslem and 1n the great state on the conth (FTvd ribad) the mler
1 a Musenlman wlilst most of I s subjects are ITindns Treuby ot
mas be sud that the TnTian States are the Tnlian Indin
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Importance and services of Princes.

14 The Indimx Princes hue plived an mportant part ne
miperial history  Their logalty 1t the t me of the mutiny, ther
response to all patriotic ealls upon them  their noble services m the
Great W thewr splendid desotion to the Crown and the peroon of
the Tung Tmperor and to the Rovil T umly are one of the proud
thinge of our wimals 1 glory of the Tmpire  Jo ther Kmg-
Emperor they look with the devotion of 1 vounger world Alb
senice to their hing Pmperor ranks the same with them

Progress of states.

15 For lon,. thev stood npon the ancient wavs but they too have
been swept by the breath of the modern spint  Therr efforts to
mprove their admunstriton on the lines generalis followed m
Brt sh Indin hve already 1 many cises been attended with con
sprcuous sucee 8 Of the 108 Trinces in cliss T, 30 hue estob-
liched legishitne councils most of wh ch are at present of a con
sultative nature only 10 have constituted High Courts more or less
on britich Indinn models 34 have reparated exceutve from judicial
frncttons )6 have n fixed privy purse 16 hve started 1 regular
arided erv 1 list of officials  and 34 have pension or prosident fund
whemes  Some of these reforms are shill no doubt mnchoate or on
paper and some states are still bachward but a <ense of responsi-
bility to their people 15 spreading among I the states and growing
vear by vear A new spwit 1s abrond  Conditions have very
Treely changed 1n the last twenty vems

Pohtical diversity of states

16 Diserse as the stites are geogripluealls and listoniealls,
they are even more duerse pohitically Of the total number of
states forty onlv have treaties with the Paramount Power, a larger
numnber have <ome form of engagement or san1d*  the remander
have been tecogmsed 1n d flerent wave The classification of the
states has given Tise to some discussion and there 1s naturally s
strong deswre on the part of the lower graded states to r <e higher
On the other hand informal suggestions have been made to us that
representatton 1 the Chamber of Princes should be limited to
those rulers who hate trents nghts 1nd Targe powers of mternal
rovereimnty Tt 14 not within onr provinee to reclssifv the Tndian

* S tHenrv Vame defned the term sanad as

an ord nary wnstrument of
contract grant or cession used by tle Tmperorsof Hiid ustan  He ponts out
that sanads mov hasa tha cama & &




Psramount Power

15 The Parsunount Power” moms the Ceown sot ng throngh
the Seeretany of State for Indin and the Governor-General in
Council who are responsible to the Parlismont of Gnat Brtain.
Tutsl 1833 the "t Indin Company acted as trunteew of and agentq
for the Crown; but the Crown was, through the Company, the
Parumount Power  The Act of 1R%8, wluch put an end to the
admmistmtion of the Company, did not gise the Crown any new
posers whieh it had not previonshy possessed Tt merely changad
the machmens through wihich the Crown exereiced 1ta powers

Fact and development of paramountey.

19 The fact of the parumountey of the Crown has been ncted
on und scqmesced in over 4 long period of tune It 18 based
upon treattes, engagements and sanads supplemented by usage and
puflerance and by decimons of the Gosernment of India and the
Secretary of State embodied 1n politscal practice  The general
course of 1ts evoluton has been well deseribed hy o grent modern
jurtst  “*The rame people,” wrote Professor Westlake, “has
deterrmined by 1ts action the constitutions of the Umted Kingdom
and of India, and a= n consequence these are simlar 8o far as that
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neithier 13 an engine turned structure, but the architecture of each
mcludes history, theors and modern fact, and the books which
de ribe them are smumtlarly varied in their composition  On the
ride of substance the principal difference between them 1s fhat,.
white 1n both the field covered by exprecs definition levwes room
for questions to e 10 the Indim constitution W achnowledged
supreme will decides every question which anses, but 1n that of the-
Unitel hangdom 2 bilince of pover ctuses que trons to be less
casy of rolution ' *

Changes in policy.

20 The pramountey of the Crown acting through its agents
dite  ftom the begmumng of the mneteeuth century when the
Puush became the de f1 Zo sole and unquestionable Paramount
Tower m Indin  Tle poliey of the Britich Government towards
the stites passed a. stited m the report of Mr Montagu and
Lord (helmsford from the origmal plan of non mtervention m all
mitters bevond ats own ring fence to the poliey of subordinate
sclation imtated by Lord Hastinge that 1n ats turn gatve way
before the exicing conception of the relation between the states
and  he Government of India, which may be described as one of
umon 1nd co operation orr thew part with the Paramount Power

Position of treaties and intervention Hyderabad case cited

21 The vahduty of the treaties and enga ements made with the
Innces and the mamtenance of their nghts, priileges and
& nties have been both asserted and observed by the Parumount
Power DBut the Paramount Power has had of necessity to make
deersions and exercise the functions of paramountey bevond the
terns of the treities m accordance with changing pohitical  sociat
aud economic condit ons  The process commenced almost as soon
a¢ the treaties were made The case of Hyderabnd may be cited
by wiy of illustration  Hiyderabad 1s the most important state m
Inlw  In 1800 the British made < treaty with His Highnees the
Nisan arhicle 1o of which contans the following cliuse —

The Honourable Compiny 5 Government on their part hereby
deare that they hive no manner of concern with any of His
Higlmess _children relations, subjeets or servants with respect
to 1 hom His Haighness 1s absolute *

1t 50 scon as 1804 the Indinn Government successfully pressed
the appointment of an individual as Ch ef \amster  Tn 1815 the
rame Government hnd to mterfere becwise the Nizam s sons
offered violent resistance to his orders  The adm nistration of the
ctate gradually sank mto chaos  Cultivation fell off, famme prices

prerailed, justec was not obtanable, the population began to

* ¢ The Native States of India’ Law Quarterly Review, Vol XXVI 318



Reacticn to doctrine of faissez-faire. Slalement of Lord
Canning

22 Fron tlue piliy of mienentim thee wasin ime a re-
sction Fom wome soare W e Indin s ed voder tle diret
govermment of the Croan, the dwtrme of Tisez fure provanted
The ttates were Jeft alone and an the sxvent of resolt, mmle,
fulun of beirs o0, the Parunonnt Power  stepped o wath
annesatin s paliey wae alindoned arun after the Crowp
assumed th drect povermment of Tnhit ‘Hhat prost hestonesl
avent, with its numerons amphortions, swis thus doaonteod by Tord
Canninge the firct Viccron of Indiy =

“The Crown of Inghnd", he #ud, “stands forth the un-
auestion A ruler and Pargnount Power in all Indi, and s for the
firrt tun~ boou bt fic to face wath ate foudatones There 15 o
rethits m the suzerunts of the Soveraan of T'nghnd wlih has
never ouste ) beforc and which 1 not only fedt but eagerly
Al nowledged by the Chu fx"'

Tater i s despatch, dated the Wth Apnl, 1860, Tord Canning
laid down the two gra prinaples which the Bratish Government
has follawed eser rnce m dealing with the states- (1) that the
inteanity of the states shonld be prewined by perpetusting the rule
of the Princes whose power to adopt heirs w is recogmired by sanads
granted in 1662, (2) that flagrant iegorvernment must be prevented
or arre-led-by timely exereice of infervention

Politieal practice and intervention,

213, With tlus aceeptance of the necessity of intervention modern
politieal practice may be sud to have begun Tt recened an ex-
tenston from the development of a strong Pohtical Department
Intervention reached its zemth dunng the viceroyalty of Lord



16

«Curzon The admmstration of many states broke down tem
«poranly under the stratn of the great famine of 1899, and drastic
antervention became nece siry i order to cave hfe within the state
and prevent the people of the states from wandering over Bnti h
India  In many states the Paramount Poner was on grounds of
humamty compelled to take over the direction of famine rehef
operations

P of Par; Power on paramountey

24 Tle Paramount Power has defined its authority and mght
to intervene with no uncertain ioice on <eiera| occasions n the
“Baroda cace (1873 7o) the Manipur case (1891 92), and o latels
as March 1926 1 the letter of Hi, Lxcellencs Lord Reading to
His Exalted Highness the \izam of Hyvderabad wiuch carried the
authonty of His Vajesty s Government  This letter 1s <o 1m
portant that we quote 1t 1 extenso a< Appendix 1T to thus report

‘Baroda case, 1873-75

2> In the Baroda ca<e a commsston was appointed to mnvesty
gate complamts bronght agamst the Gaekwar s aduunt tration and
to suggest reforms In repl to lus protest agamnst the appoint
ment of the commms 10n as pot being swarranted by the relations
subsisting between the British Government and the Baroda State
the Gael war was informead as follows by the Viceroy nud Governor
General —

Tlus interventron althongh ampls jushified by the language of
treaties rests also on other foundation  Your Highness has justly
observed that the Brtich Government 1s undoubtedly the Para
mount Power 1n Indiz and tbefe::xstencef and pr%spgnty of the

depend upon 1ts fostering favour and bemgn pro
Ezg‘;f: Sta%ls“s 1$specx£ﬁy true of the Baroda State both becauce
of 1ts geographical position intermuxed with Bntish terntory, and
also because a subsidiary force of Brtich troops 1s mantamed for
the defence of the state the protection of the person of its ruler,
and the enforcement of hus legitimate authonity

Mjy friend T cannof consent fo employ British troops to protect
any one m a course of wrong domng  Mierule on the part of &
government which 15 upheld by the British power 1s mistule 1n the
responsibiity for which the Bntish Government becomes 1n a
measure mvolsed It becomes therefore not only the nght but the
posttive duty of the British Government to <ee that the admimstra
tion of o state 1n such a condibon 1= reformed and that gross
abuses are removed

It has never been the wish of the British Government io inter
fere 1n the detasls of the Baroda admimstration nor 1s 1t my degire
te do so now  The momediate responsibility for the Government of
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the state rests, and must continue to rest upon the Gackwar for the
tune bemng e s been acknowledged ax the sovereign of Barods,
and he 1< responaible for exercrang his  wovereg®  powers with
proper regard to lus dutics and obligations alike to the Britich
Government and to s subjects  1f thesc obhgatione be not
fulfilled 1f gross misgovernment be permatted, 1f substantial justice
be not done to the subjects of the Barada State, of hfe and property
be not pratected, or 1f the generil welfare of the country and people
be peraictently neglected the Bntish Government wall assuredly
ntervene i the manner wlich 1n ats Judgment may be best
calenhited to remove these evils and to secure good porernment
Such timely intcnentton, ndeed, to present  mistovernment
cnlminating m the rum of the state 15 1o less an act of fnendslnp
to the Gaehwar lumeelf than a duty to Ins subjects®

N
Manipur case, 1891-92,

96 In 1891 vio'ent disputes occurred 1w the Mamipur Btste
which led to the abdieation of the Mahary)a  Mr Quunton, Chuef
Commussioner of Assam, wis instructed to  proceed to Manipur
0 order to bring about a reltlement of the disputes  On arnval,
lie and four Britich officers who were with lum were treacherously
made priconers and forthwith bebeaded under the orders of the
Senapats or Generl {the brother of the Maharan), and of the
Prime Minster of the State  An expedition was at once sent into
Manipur to avenge this outrage  Those re<pansible were arrested,
tried and executed  In the course of the tnal the counsgl for the
accused urged that the state of Manipur was independent and that
18 rolers were not hable to be tried for wapng war ngamst the
Queen-Empress, and 1t was contended that they were justified 1in
repelling an attack made upon the Senapati’s house ‘'without even
1 declaration of war by the Britich Government”  In o Resolu-
tion of the 21st August, 1891, reviewing the case, which was 1ssued
by the Governor General 1n Counail, the posttion of the Bntish
Government m relition to the Indian States was expluned as
follows —

‘“‘The Gavernor General in Council cannot admt this argument,
(t e, the argument used by counsel for the defence) The degree
of sobordination n which the Mampur State stood towards the
Indian Empire has been more than once explamed in connection
with these cases , and 1t must be taken to be proved conclusively that
Manipur was a subordmate and protected state which owed submis
sion o the Paramount Power, and that 1ts forcible resistance to a
lawful arder, whether 1t be called waging war, freason, rebellion, or
by anv other name, 13 an offence the commussion of which justifies
the exaction of adequate penalties from individnals concerned mn
such resistance as well as from the state asa whole  The prn
of mternational law have no bearing upon the relations betw
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Government of Indin as representing the Queen-Impress on the
one hand, wnd the Natie States under the suzeranty of Her
Majesty on the other The paramount supremncy of the former
presupposes and mmphes the subordination of the latter In the
exeraise of their high prerogative, the Government of India have,
1 Manmpur as in other protected states, the unquestioned nght
to remove by admstrative order any person whose presence 1n
the state may seem objectionable  They also had the night to
summon a dorbar through their poltical representative for the
purpose of declaring their decision upon matters connected with the
expulston of the ex-Maharaja, and 1f their order for the deportation
of the Senapati were not obeyed, 1t was this officer’s duty to take
proper steps for his foreible apprehension  In the opmion of the
Governar General 1n Council anv armed and violent resistance to
such arrest was an act of rebellion, and can no more be justified
by & plea of self-defence than could resmstance to a police officer
armed with a magistrate’s warrant 1n British India  'The Governor~
General in Council holds, therefore, that the accused persons were
hable to be tried for waging war aganst the Queen ™

Hyderabad case, 1926,

27 From the letter of His Excellency Liord Reading to s
Exalted Highness the Nizam (Appendix 1I) the following general
proposttions may be extracted —

. M - - . » -

*“ The Sovereignty of the British Crown 1s supreme in Inda, and
therefore*no Ruler of an Indin State can justifiably clum to
negotiate with the Briish Government on an equal footmg Its
supremacy 18 not based only upon treaties and engagements, but
exists mdependently of them and, quite gpart from its prerogative
1n matters relating to forexgn powers and polictes, 1t 13 the right
and duty of the British Government, while scrupulously respecting
oll treaties and engagements with the Indian States, to preserve
peace and good order throughout India

N » . . . » *

“The nght of the Bntish Government to interteme m the
mternal affairs of Indian States 15 another mstance of the conce
quences necessanly miolved n the supremacy of the Butich
Crown The British Government have indeed shown agam and
again that they have no desire to exercise this nght without grave
reason  But the internal, no less than the external, secunty wluch
the Ruofling Princes enjoy 15 dne ultinately to the protecting powner
of the British Gavernment, and where Impenal mterZSts are
concerned or the general welfare of the people of a State 1>
sertonsly and gnevously affected by the action of 1ty Gosernment
xtf lts ‘:nth the Paramount Power that the ultimate responsibility
of taking remedial action, 1f necessary, must lie The varving
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degrees of ainternal sovereignts which the Rulers ¢njov are all

subject to the due exeruise by the Parmumount Power of this

Tusponatbihity
.

It 1s the night and pravilege of the Paramount Power to decide
A1l disputes that m1y anee between States, or between one of
the States aund at<ell and even though 1 Conrt of Arhitrtion iy
be appomntcd i certin cases ats function 1 merely to offer m
dependent advice to the Government of India, with whom the
decision rests *

Lord Minto's definition of paramountcy.

28 The Parunount Powdr has 1n pract ce defined the opert
1on of its pyrunountcy at different times particularly when reforms
of the administration of British Indiv have heen i the air dunng
the vicerovalties that v of Lord Mmnto and Lord Chelmsford
Tord Minto who hiad previous'y conaulted the leading Princes as
to the spread of sedition in seser! of the atates made an important
pronouncement of Policy at Udawpur on the 3rd Noveuber 1909

Udaipur speech

29 He dwelt upon the 1dentity of interests between the Impenal
Government and the Princes, upon the mutual recognition of which
the future lustory of+India would be largely mounlded  “‘Our
policy,” he sard, ‘18, with rare exceptions one of non interference
m the internal affairs of Natine States  But 1n guaranteemng their
1nternal independence and in undertaking their protection against
external aggression, 1t naturally follows that the Impenal Govern
ment has assumed a certain degree of responsibihty for the general
goundness of their admimstration and would not consent to wncur
the reproach of bemng an indirect instrument of rmusrule  There are
aleo certain matters in which 1t 15 necessary for the Government of
India to safeguard the interests of the commumty as a whole s
well as those of the Paramount Power such as ralwass te'egraphs
and other services of an imperial character But the relatronship
of the Supreme Government to the states 19 one of suzeramty
And Lord Minto went on to pont out the diversity of conditions
between the states which rendered dangerous all attempts at um
formty and subservience to precedent and necessitated the deciston
of questions with due regard to existing treaties, the ments of each
case, local conditions, antecedent circumstances and the particular
stage of development feudal or constitutional, of individual princt
palties Tt was part of pollcy to avmd the 1ssue of general rules as

far as | “f admimstration
on the tical officers had
a dual

and also as the
mterpretern of the sentiments and asprations of the states

B2
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Lord Hardinge and Princes

0 Some veirs lter at Todhpur Lord Hardmge referred to the
Princes 1= helpers and colleagues in the great tash of impenal
rule Lord Hardinge also imtiated conferences with the Ruling
Princes on matters of impenal interest and on matters affecting
the states asa whole .

Montagu Chelmsford report

31 Dunng the viceroyalty of Lord Chelmsford the spinnt of
reform 1 Bntish India was agun actne and reflected on the
relationship between the Paramount Power +nd the states In
their report on Indian Constitutional Reforms Mr Montaga and
Lord Chelmsford thus desenbed the postion of the states

The stites are guaranteed secunty from without, the Para
mount Power acts for them m relation to foreign powers and other
states and 1t intervenes when the mternal peace of their terntories
18 serionsly threatened  On the other hand the states relations
to foreign powers are those of the Paramomnt Power they <hare
the obhgation for common defence and they are under a general
responaibility for the good povernment and welfare of thewr
terntories
R jons mn Montagu Ch report

%2 The authors of the report recommended the establishment
of n Chamber of Princes with a Standing Committee  They
recommended also that pohitreal practice should be codified and
standardised that Commussions of Dnquiry and Courts of Arbitra~
tion should be nstituted that a lne of demarcation should be
drawn between rulers emoying full powers and those who do not
that 2l ymportant states should be placed n direct pohitical rela
tions with the Government of India and that machinery should
he set up for ymnt deliberation on matters of common mnterest to
TBntish Tndia and the Indian States

Chamber of Princes Its importance
33 The Chamber of Princes was set up by the Crown b
Troclamatron on the 8th February 19‘2.1p a";y)d the Ch’;mge?':\y:sy
maugurated by s Royal Highness the Duke of Connanght with
A memorable speech  The Chamber and 1its Standing Commttee
mav not a8 Yet have fulfilled all the expectations formed of them
their deeisions do not bind the Princes as a body or mdvidually
and their proceedings are not held m public some of the more
mmportint Princes have hitherfo refused to attend meetings of the
Chamber  His T'xalted Faghmess the Nizam has ﬂ]w”; adopted
n attitude of entire detwchment from it there have been eriticisms
af the rules of procedure recently met by the action of Lord Irvm
But nevertheless the constitation of the Chamber nnd its Standm
Commttee was a grent and far reaching event Tt meant that thg
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Parvmount Powcr had once and for all abandoncd the old poliy
of 1colating the states and thit it welcomud their co operition

Codification of political practice and attitude of Paramount Power.

31 Tn 1019 durmg Lord Chelmsford & vicerovalty the codifica
tion of political prictice Wiz tihen up m conultation with the
Mates Iwents three pomts wire formubited as reprecenting crees
m which the states complund that the Gosernment of Tadin had
unwarmingabh mterfored pr ther internal admisrtion A di
cussion on the o pomnts nnd rome othirs subecquently added, was
Begun between rprescntatines of the Governmunt of Indin and
the Standing Commuttee of the Chamler  In nine cages aprecment
was rewche ] nd Resolutions were ssued by the Government of
India lavin, down the prxedurc to Le adopted for the future 1n
otliers discunsaton 15 still proccedmg Though the profreas made
has for varions reisons not heen <o rapid a1t nught have been 1
great principle s teen eatabliched  The states have been taken
into open conferen ¢ Th poliey of eecreey has heen abandoned
For the old process of decicion withont diseussion haa been sub
stitiited the new process of dectsion after open conference and
consultation

Sir Robert Holland’s statement in 1919

93 At the first meeting of the committee appomted by the
Conference of Ruling Princes and Chiefs and the representatives of
the Government of Indin in September 1919 Mr (now Sir Robert
Holiand who was then officiting Political Secretary to the Govern
ment of India sumimed up the position of the Government of India
He sud that there had been 1n the pist a constant development of
constitutional doctrine under the strain of new conthtions 1s the
Bnitich Power had nelded the country into a composite whole  That
doctrine s for mstance m the case of extra territortil jurisdiction
rulway and telegraph construction admunistration of citonments
and 1arious other matters had been <uperimpoced upon the ongmnal
relations of v states with the Crown but had evolsed 1n
harmony with the needs of the Indian bods politic and had not
been mspired by any deswe to hmip the sovereign powers of the
Indian rulets  The rulers consent to such new doctrine had not
alwavs been <ought 1n the past partly because 1t was often evolved
precemenl from precedents affecting mdividual states and partly
becuse 1t would have been mmpracticable to secure combined 1ssent
wathin a reasomable period It was admitted however that while
the justice 1nd necesuty of the new measures was clearly seen
then effect npon the treaty position was not appreciated at the
time with the result that a body of usage wfluencing the relations
with the states had come 1nto force throngh a process 'whxch though
‘benevolent 1n intentron was nevertheless to some extent arbitrary
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Harmony between Paramount Power and States

36 In illustration of the propomtion that the states have been
adversely affected by the arbitrary action of the Parimount Power
4 con=iderable pumber of cnses extending over more thau a century
have been 1nd before us by Sir Leshe Scott on bebalf of the
states which he represents, and m the replies of other states to
our questionnure  We are not ached nor have we authonts to
pass judgment 1n such cases still less to grant a remedy  We hue
not heard we have not thought 1t necessary to hear the Parumonnt
Power 1 regard to such cases We are i no sense a judien!
trnbunal nor emn we exeraise Judicial functions * “That the Part
mount Power has acted on the whole wih conmderntion anl
forbearince towirds the states that many states owe their con
tinved existence to 1ts soheitu le 19 undoubted und admitted  Few
Governments at anv time m history conld looh back on wore thin
1 century of action without come hstoncal rtegret that certum
things had been done and that certun things had not been done
Many of the gnevances put fornard by the states relate to tumes
m which the 1dmimistration of the <tates was vers bad wnd ur
comparison with what 1t 12 to-dav  Some of the grievances bne
already been met by concessions on the part of the Parimonnt
Power One of the greatest of these that the nghts of the Pumtes
have been given away durtng munonty admimstrations has been
met by a Resolution of the Government of India yn 1917 Without
pressure on the states over railways Indin would not hase the com
munications that 1t has to-day withont pressure the states wonld
not hive shown the progress that thev do to day  Talang 1 hroad
view of the relationslup between the Piramount Power and the
states we hold that thanks to good feehng and compromice ow
hoth sides 1t has m the mamn been one of remarkible harmonv
for the common weal

Intervention by Paramount Power

87 TIn the last ten years the Paramount Power has interfered
actively 1n the admmstration of individual states 1n only eighteen
cases  In mine of these mterference was due to malidmimstration
n four to moss extravagance or grave financil embarrassment
The re nuiming five cases were due o miscellanecns canses Ty onlv
three caces has the ruler been deprived of his poners No bad record
this conaidening the number of states and the lenath of time con
cerned!  We have heard comments from some of the Prmces
themselves that 1n cerfain of these caces intervention <hould hive
taken plice sooner than was actnally the case  This 16 difficult
matter for which rules of procedure cannot swell provide  Th
(‘]}e]cnl(:n when to wtervene must be left and expertence has <hm\]:

at 1t can be safely left to the discretion of the Viceroy of the dav

* This was expla nd fr "
Agpendx D)7 rom the Beg nn ne 1 de paravraph 3 of the quest onnave
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II —RELATIORSEIP BETWEEN THE PARAMOUNT
POWER AND THE STATES MORE DETAILED
IXAMINATION

Legal oplnion of eminent counsel

98 We will now constder the rilationship between the Para-
mount Power and the states m greater detul  In this we hwe
the dvantage of the epimon of eminent comnrel on the legal and
constitutional aspects af the questions rused by the terms of refer
ence to us {(Appundix T1D an opmton pliced before us by Sir
Taeshe Scott  Wath much of that opimon we find ourselves m
agreement e ngree that the relationstup of the states to the
Parimonnt Powcr 1= 1 relation<np to the Crown that the troaties
made with them are treaties made with the Crown and that those
treaties ary of contimung and bindin,. force a< hetween the states
wlueh made them and the Crown  We agrae that at 1s not correct
1o sy that  the trenties with the Natne States st Te rend as o
whole 2 doctnine to which there are obvious ebjections n theory
md i fact  There are only forty  states with treaties but the
term i this contest cosers engiements and =imads The treaties
were made with mdndual states and although m cortam matters
of mnperial concern some rort of uniform procedure 18 Necessary
cases affectin,, indivdua! states should be conudered wath reference
to those states mditdually their treaty n hts  therr history and
local circumstances and traditions  and the .eneril  necesaities of
the eare 18 bearmg npon them

Cnticism of legal opinion

39 On the other hand we cannot agree with certun statements
and arguments that occur m this opimon  The relation<hip of
the Paranfount Power with tlie states 1= not « merely contrictual
relationship restmg on treaties made more than a century ago
Tt 15 o hving  growing relationship shaped by cireumstances and
poliey resting as Professar Westlihe has smd on 2 muxture of
lustory theory and modern fact  The novel theory of a par
mountcy agreement limited as in the legal opimon 15 unsupported
by evidence 15 thoroughly undermined by the long Ist of grievances
placed before ug which admit a piramountey extending beyond the
sphere of anv such agreement and m any case can only rest npon
the doctrme which the learned authors of the opmion nghtly
condemn that the treaties must be read 1s a whole Tt 15 not n
accordance with historieal fact that when the Indian States came
mto contact with the British Power they were independent each
possesced of full sovereignty and of a stitus which 1 modern
mternational Tawver would ho'd to le governed by the rules of
mternational law  Tn fact none of the <tates ecver held mter
national status  Nearly all of them were subordinate or tributary



24

to the Moghul empre the Mabratta supremacy or the Sikh
kingdom, nd dependent on them Some were rescued others
were created, by the British

Validity of usage and sufferance

40 We cannot agree that usage in 1itself 13 m any way stenle
Usage has shaped and developed the relationstup ~between the
Paramount Power and the states from the earlest times almost
1n some cices as already stated from the date of the treaties them
selves  Usage 15 rectted s 4 source of jurisdiction m the preamble
to the Foresgn Turisdietion Act 1890 (53 and 54 Viet € 37) and
18 recogniced in decrsions of the Judicial Committee of the Prnvv
Councll  Usage and sufferance hwve operited m two mamn direc
tions  In several cires where no treaty engagement or sanad
exists usage and sufferance have supplied its place 1 favour of the
states  In all cases usage and sufferance have operated to determine
questions on wlich the treaties engagements and sanads are silent
they have been a constant factor in the interpretation of the e
treaties engagements and sinads and they have thus consohdated
the position of the Crown as Paramount Power

Pronouncement hy Government of Indla, 1877

41 These important effects of the operation of ueage and suffer
ance were ponted out by the Government of India n 1877 The
paramount supremacy of the British Government 1t was then
eaid 18 a thing of gradual growth 1t has been established partly
by conquest partly by treaty partly by usige and for a proper
understanding of the relations of the Briish Government to the
Native States regard must be had to the meidents of this de facto
supremacv a8 well as to treities and charters 1 which reciprocal
rghts and ~bhigations have leen recorded and the airenmstances
under wluch those documents were ongmally framed 1In the hfe
of states as well as of wdividuals documentary clams may be set
aside by overt acts and a umform and long continued course of
practice acquiesced m by the party agamst whom 1t tells whether
that parts be the Bntish Government or the Natie State must
be held to exubat the velations wh c¢h 1n fact subsist between them

pposed to historical fact

42 Tt 15 wot m accordance with historieal fact that paramonntey
gives the Crown definite nights and 1mposes upon 1t defimte daties
1 respect of certuin matters only ez those relating to foreign
affairs and external and internal security unless those terms ahre
mnde to cover all those acts which the Crown throngh 1ts agents
has considered necessary for 1mpenal purposes for thehgood govern
ment of Tndia as 4 whole the good government of ndividual states
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the suppre~ 10n of barbarous prictices, the g of fman hie, and
for dealing with € es an slneh rulers have proved unfit for ther
position It 1s not 1 accordance with lustorical fict to say that the
term * subordinate co opuratton  used an many of the tretties 18
concerned solel with multary matters  The term Nas been used
conwetentls for more than a century 1 regard to political re'ations
In these and other respeets the opnton of couneel appears to us to
1more a long chapter of hu torieal expunonee

Rel hip bet 3 t Power and States

P

43 What then 1s the correct view of the relationship between
the dates wnd the Parimonnt Power? It genemlly agreed that
the states are sw genens that there 1s no piraliel to their position
m lustors  that they are governed by n boly of comention and
usage not quite ke anvthan g i the world  Thes fall outeide both
mternational and ordinars mumeipal law  but they are governed
by rules which form A verv special part of the constitutional law
of the Tmpire  Some =mixty vears ago Sir Henry Mane regarded
their status as quas: iternationt Professor Wetlnhe regarded
the rules which regulate their status as part of the constitutional
lan of the Tmpre ®* A sunilar view wag expre sed by Sir Trederich
Polloch who held that m cises  of doubtful interpretation the
amlogs of international law might te found usefui and j ersunsive +

Sir Henry Maine on soverelgnty

14 Tn 4 well known jassage m his minute in the Kathiawar
case {186 Sir Henry Mame refers to the relationahup of dimded
sovereignty  between the Paramount Tower wnd the statee
‘ Sovereignts  lie wrote 15 2 term which 1n international law
indicates a well ascertamed assemblage of cepirate powers or
privileges The mghts which form part of the aggregate are
speaifienlis named by the pubhewsts who distingmsh them as the
night to make war and peace the right to admmster cwvil and
caimnal justice the right to legislate and so forth A soverelgn
who possesses the whole of this aggregate of rghts 1s called 1n
wdependent sovereygn  but there 15 not nor has there ever been
anything m internationnd law to prevent <ome of those rights bemg
Iodged with ene po e sor and some with another  Sovereigmty has
always been regarded as diisible Tt mav perhaps be worth
observing that according to the more precise language of modern
publieists  sovereignty 15 dasible  but independence 15 not

Tle Native States of Ind & Law Quarterly Ret ew ¥ olume XXV
+ Law Quarterly Restew XXVIT 88 9
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Althongh the expression pirtual independence ' may be popularly
weed, 1t v techmeally meorrect  Aecordingly there may be found
m Tndia every shade and varety of covereignty, but there 1< only
one independent <overeigh—the British Government ™

Actinities of Paramount Power.

15 We are concerned with the rehtionship between the Par-
mount Power 1nd the states a< 1t exists to-day, the product of change
wd gronth Tt depends, 1s we hne alrendy saxd, upon treaties,
engagements and <nad- supp'emented by nsage and sufferance and
hv decisions of the Government of Tndin and the Secretars of State
embodied 1 political prictice *  As a general proposition, and by
way of Mlustrition rather than of defimtion, the actrvites of the
Thramount Power mav be conudered under three mun heads (1}
externif affnr ) defence ind profection, (3) mtervennon

Erternal aftairs,

46 The Indin States have no mternational hfe  Thev cannot
make peice or wir or negotnte or commumncite with foreign states.
This r1ght of the Paramount Power to repre~ent the state< in mter
nitional affars, which has been recogm-ed by the Lemslature,*
depend~ partly on tieaties but 10 1 greiter extent on usage  Thar
this night of the Pirimount Power to represent the states in mter-
national affurs wrnes with 1t the doty of protecting the subjects
of those states while rewiding or travelling abroad, 1s aleo recogmsed
by the Lemshture For international purposes <tate terntory i~
m the sime po.non a~ Batich termitory, 2nd state <nbjects are 1
tlie same position as British suljects  The nghts and duties thus
assumed by the Piramount Power carrv wath them other conse-
quential mghts and duties  Foreygn ctates mill liold the Para-
mount Power respon=ible 1f an mternational obhgation 1= broken
by an Indian State  Therefore the Prmces co operate with the
Paramount Power to gne effect to the nternational obligations
entered nto by the Paramount Power For mstance, thev surrender
foresgners in accordmnce yath the extradstion tretties entered imfo
by the Parimount Power, thev co.operate with the Paramount
Power to fulfil 1fs obligations of neutralty , they help to enforce the
duties of the Paramount Power in relation to the suppression of
e OV 17 TERN0N 10 the suppression of

* Mgt Vom0

13940 \ict © 46 Preamble
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the glave trde  Since a foragn power wall hold the Parnmount
Power respanable for mjunies to it subjects commutted m an Indinn
State, the Parmmount Power 1@ under oblymtion to see that those
cubjects are farely treated  Of these duties Professar Westlahe vers
trult <ays that thes are owed by the states to Great Bntun as
the managming representatine of the Tmpure 15 o whole, and that
they consist i helpmg Great Brtun to perform  internationa]
duttes which are aned by her in that character  On the other hand
the Paramount Power when maling treaties will i view of
speara] aircamstances existing an the Indian States, incert reserna
tions in order {0 meet these speeinl crreumstances  In all such
ees there 15, i prictice, no difference between the states and
the Pimimount Power, but the states askh that they may te con
sultcd  where posaible 1n advance before they are commmtted to
action  This request 1o an our opimon  emnantly reasonable 1nl
should be accepted

Interstatal relations

47 Until qute recently the Pirimount Power acted for the
states not only m their relations with foreign countries  but also
1 all their relations with one another  During the present century
areumstanees hiave combined to fead to greater miercommuniea
tion between the rtates  But they cannot cede sell exchange or
part with their territories to other states without the approval
of the Paramount Power nor without that approval can thev ettle
nterstatal disputes As we do not allow the states to o to
war with one another we claim the nght as a consequence and
undertake the dutv of preventing those quarrels and grievances
which among renlly independent powers would lead to international

confict  Thi« pnneiple stated by Sir Henry Maine 1n 1863 still
hold  good

Delfence and protection

48 The Paramount Pawer is responsible for the defence of
¥oth British India and the Indian States and s sach laa the
final voice m all matters connected with defence meluding estab
lishments war material commumecations etc It must defend both
these sepirate parts of India agamst foes foreign and domestic
Tt owes this dutv to all the Indian States abke  Some of the states
contrnibnte w different ways to the cost of tns defence by the
payment of tribute by the assighment of lands by the mamtenince
of Indian States Torces All the states ralled to the defence
of the Tinpire dunng the Great War and put all their resources
at the dispocal of the Government But whether o1 not ~ state
makes a contnbution to the cost of defence the Paramount Power
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15 under a duty to protect the states It follows from this duty of
protection, first, that the British Government 15 bound to do every
thing really necessary for the common defence and the defence of
the states, secondly, that the states should co-operate by permitting
everything to be done that the Bntish Government determines to
be necessary for the efficient discharge of that duty; thirdly, that
they should co operate by abstaming from every course of action
thit mav be declared dangerous to the common safety or the rafety
of other states These obhigations are generally accepted and the
states work topether with the Bntish Government to their ntmost
bty It follows that the Paramount Power should htie means
of securing what 18 necessary for strategical purposes m regard to
roads railways aviation, posts telegraphs, telephones, and wireless
cantonments, forts, passage of troops and the supply of arms and
ammunition

Princes and people.

49 The duty of the Paramount Power to protect the states
agamst rebellion or msurrection 15 dered from the clauses of
treaties and sannds from usage, and from the promise of the King
Lmperor to mamtain ummparred the privileges, rights and digmties
of the Ponces Thus duty imposes on the Paramount Potwer corre
Iatie obhgations in cases where its mtervention 1s acked for or
hns become necessary  The guarantee to protect a Prince against
nsurrection carres with 1t an oblhigation to enquure nto the cauces
of the msurrection and to demand that the Prnce shall remedy
lesihimate grievances and an obhigation to prescribe the measures
Ppecessary to this result

N

Popular demands in states

50 The promise of the King Emperor to mamtain umimpaured
the privileges, nghts and dignities of the Princes carres with 1t a
duty to protect the Prince agunst attempts to elminate um, and
to substitute another form of government  Tf the<e attempts were
due to misgovernment on the part of the Prince, protection would
only be given on the conditions set out i the pr eceding paragraph
If they were due, not to msgovernment, but to a \\xdegpxead
popular demand for change, the Paramount Power would be
bound to mamtam the nights, privileges and dignity of the Prince,
but 1t would alo be bound to suggest such measures as would
satisfy this demand without elimmating the Prince No such
case has et arren, or 1s Tihely to anse 1f the Prince’s rale 1s st
and efficient, and i particular 1f the advice gnen by His Excellency
Lord Trwin to the Pnnces, and accepted i prineiple by thewr
fhamber, 18 adopted m regard to a fixed privy purse, secm)mh of

enure 1n the public services and an mdependent judiciary



2

Intervention

§1 T istory of mtavention e afrody boen desenibed
Intervention nonc ke plice for the bondit of the Prince, ol the
otate, of Indii as w whole .

For benefit of Prince.

ol Loty Camung » wloption samds of Je02 reaited toe

deare of the Crown that the Governments of the several
Princes and Cliefs n Jndia who now  povern ther terns
tortes should be  perpetusted, and  that the  ropresentation
ad digmty of ther houses shonld b continied In onrder
to gecure the fulfilment of this dewre the Farunount Power
hns sswumed 1 inous obl it ons m respret 10 matters connected
with successions to the houses of the Rulng Prinecs and Chiefs
In the first pliec 1t was laid down m 1891 that it 1s the nght
wnd the duty of the Bt sh Government to ~cti'e successions
subordmate Native States  Fyery succeseton mnst be recofniced
by the Britich “overnment  and no successton 1s vihd until recoy
mtion has been given In 1917 however this v ew of the poste
tion was modified and in v Memorandum on the aeremonmcs con-
nected with suceessions  asstted by the Government of Indin gt
was Jaid down thit where there 15 n naturil her in the direet hine
ha succeeds as v matter of cour~e nd it wis urwnged that wm such
ca es the recogmition of lus succession by the hing I mperor should
be comeved by an exchinge of formal commumc itions between the
Pnnce and the 1 iceroy  In the <ise of 1 disputed »nccession  the
Prramount Power must decide between the Junimts hiwvng re-
gard to themw relationship to thewr persomil fitnese and to local
usage  In the second plice Lord Canmng « sinds guarantecd to
Princes and Chiefs the right on fulure of naturil hera to adopt o
successor 1n accordance with Hindu or Mahammadin Taw  Bug
stch adoption in all eaces reqmres the consent of the Paramount
Tover In the third plice the Paramount Power has 1 the c1sa
of 2 minonty of a Ruling Prince verv large obhigntions to Moy de
for the admmetration of the state and for the edueation of the
mino These obhgations ob 1ons wnd rdm tted  of the Pary
mount Power to provide for mmorities 1fford pathps as strone
an ilustration as any other of the wav m wlieh nange Eprings “;
natnvally to supply what 1= want ng m the terms of tn"\he:ﬂmt
have grown old Teage 0 fict  lightg up the dark places of
the treaties

For benefit of state

53 The conduct of the Princa may {aree the
To intervene both for the benefit of the atnt
+he encppcears 10 the Prince Tt 1a bty 1 4

Parmmount Power
e ;md the benefit of
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of gross msrule, and its intersention may tthe the form of the
deposition of the Punce the curtrIment of his authonity or the
appomtment of an officer to exercice political superintendence or
supersision  In all these cises a commuission must, under a recent
Resolution of the Government of India, be offered, to enquire and
report beforc anv action 15 then  The Paramount Power wll alo
mtervene it the ruler though not gmlty of misrnle hts been guilty
of dislavalty or has committed ar been a partsy to 1 <erious crime
Sumtlarly it will mteriene to suppress barbarous practices, such as

safr or whintiade or to suppress torture and birbarous pumsch-
‘ment

“For settlement and pacification

>4 The small size of the state may make 1t difficult for 1t to
perform properly the ffunctions of government In theso cases
the Paramount Power must mntervene to carry out those functions
wlich the state cannot cirry ont  The general prmciple was
stated by Sir Henry Mame 1n 1864, m reference to Kathimar
He satd  kaen if T were compelled to admut thit the Kathawar
Btates are entitled to o larger measure of sovereignty, I should still
be prepared to mamtun that the Government of India would be
ustifted in nterfermg to the extent contemplated by the Governor-
Genera!  Lhere does not seem to me to be the smallest doubt that
1f 1 group of little mdependent st ites in the middle of T'urope were
I 1stening to utter anarchy, as these Kathiawar States are hasten-
mg the Greuer Powers would never heaitate to mterfere for their
settlement and paaification i spite of ther theoretical nde-
pendence

For benefit ol India

55 “Most of the nights exercised by the Paramount Power
for the benefit of Tndia as a whole refer to those finnanl
and econorme matters which fall under the second part of
our terms of reference  They wil be dealt with later
our report At this point 1t 15 only necessary to note 1 fact to
which due weight has not alwavs been miven Tt 1s 1 respect of
tl ece financial and economic matters that the dividmg 1 ne between
state sovereignty and the authority of the Parnmount Power runs
and apart from interferences justifiable on mternationenl grounds
or mcessary for national defence 1t 1s only on the ground that
1ts interference with state sovereignty is for the economie good
of India 1s a whole that the Paramount Power 15 Jushfied n
mterposing 1ts authonits Tt 1s not justified nterposing 1ts
'\u(holr ts (Tc; seclu.r]c’ eeonomic results which are beneficial on’iv or
munlh to Bratish Indin m a case n which
of Brifish India and the states conflict ¢l the economic intercsta
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British jurisdiction in certaln cases

Th Some of the treatis contun ¢l was providing thit Batish
gunsdiction shall not be introduced 1t the states, and at 15 the
fact that the stutes are outmde the jurndiction of the Brtish
courts, and that Britsh law does not apph to their mhalatants,
which 12 the most distinet and ponerml diffenence between the
states and Batieh Indin - Neverthddess the Parnmount Power has
found 1t nececary, 10 the intercsts of Tndiv na a whole, to mtro
duce the juriulict on of ats oficers m particulir ciss such as the
c1e of 1ts troops etutioted 1 cantonments and other speeinl arese
In the Ind an States Furopean Batich subjects and servants of
The Crown i cortan ercumstanc s

Impossible to define paramountcy

37 Lhese arc rome of the madents and allustritions of parn-
fmountey We have endeavoured, as others before us have en
dewoured, to find rome formula wlich wil' cover the exercise
of paramountey, and we have fuled  as others before us have
fuled, to do ro  The reason for such fulure 1» not far to seek
Conditions aiter rip dv m a changing world  Truperial necessaity
ard new econditions mt at any time ruse unexpected situations
Pirimountes must remam paramount at must fulfil its obligations
defining or adapting iteelf according to the shifting necessities of
the time and the progressive development of the #tates  Nor need
the states tahe alwrm at this conclusion  Through partmountes
and paramountes alone have grown up and flourshed those <trong
Temgn relations betneen the Crown and the Princes on wihich at
t times the states rely On paramountey and pframountes

lote ean the wtates rels for their presersation through the genera
tons that are to come  Chrough parumountey 13 pushed aside
the danger of deatruction or annexation

Princes should not be handed over without their agreement to new

government in India resp to Yndian

58 Reiising tlus the states demnd that without therr own
2.reement the nghts and obligations of the Parimount Power
<t ould not be gamgned to persons who are mot under s control
for mstance an Inhan government m British Indin responsible to
an Indin legislature  Tf any government in the nature of a
domimon government should be eonst tuted m British Indin such
" qovernment would clearly be 4 new government resting on a new
and wntten cor stitution  The contingency has not 1ricen  we are
mot d rect'y concerned with 3t the relations of the states to such
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a government would raice questons of law and pohcy which we
cannot now and here foreshadow 1n detall We feel bound however,
to draw attention to the really grave apprehension of the Princes
on thg score, and to record dur strong opimton that, 1 wew of the
Iustorical nature of the relw onship between the Parimount Power
ond the Princes the latter should not be trandferred without their
own agreement to a relationship with a new government mn British
India responuble to an Indian legislature
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II—FINANCIAL AND ECONOMIO RELATIONS BETWEEN
BRITISH INDIA AND THE STATES MACHINERY.

*

Importance of question.

99 Lhe «ccond part of our enqury 13 the more unmedintels
practical, opening up nsat does the fininera? and economie rlation
betneen Brtich India and the states  In our tours round the
states we were mnpressed with the amportance of this problem
On a'l sides we found demands for better and more expensne
admmistrition  These demands oniginate with the desire of the
Princes themeelves, the claims of the r subjects and the impact of*
nene standards from adjacent terntottes of Britich Indin

Disabllities of states.

60 The disabihities under which the Princes feel that they he
fall under two mam heads (1) diabilities m regard to ther
re'stions wath British Ind a, and (2) disabibties m regard to thew
relitions with the Political Department  We will deal swith them
an thie order

States and British India,

6l The Princes do not wish to witerfere m matters affecting
Bntish Indin  they recogmse ‘‘the obhgation of mutual absten
tion "' Ther nun contention 1s that where ther interests
and those of Britich India collide or conflict they should have an
effective vorce 1n the discuseron and decston of the questions thar
may anse They recogmse the interdependence of British India
and the states thev realise the necessity for compromise, but thew
rlaim that therr own rights should receive due recognition  Thev
contend that n the past therr mights of nternil sovereignty hate
teen mfringed unnecessanily -nd that therr case 1s not sufficiently
presented or considered under the existing svstem

Present constitution of Government of India

62 TUnder that system the 1gent for the Crovwn 13 the Governor.
General 1n Couneyl On that council there are six members 1n
additton to the Commandersn Chief who deals with mlitary
mafters 2 Home Member a F nance Member a Law Membet
2 Member for Ratlways and Commerce « Member for Industries
and Labour, and a Member for Educttion, Health and Lande

Id
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There 18 no political member The Viceroy holds the portfolo
of the Political Department When a polihical case goes before
counuil the Poltieal Secretary attends the meetmg to state and
explatn 1t but he cannat discuss 1t with the members on equal
terms and he cannot vote upon 1t Where the interests of the
states are opposed to the interests of Bntish India there must of
necessity—such 15 the contention of the Princes~—be a sohd body
of opinion predisposed m fasour of Brhsh India

Folitical membey or members of Couneil not recommended

63 We think that there 18 foundation for the complants of the
Prmees  Indeed it bas long been recogniced that in this respect
the states are at o disadvantage At different times m the Jast
tth rtv years and more a proposa} has been cousidered that there
should be o polttical member of the Governor Genera) s Counal
There are two main objections to this proposal  (a) that the Pripces
attich great smmportance to dwect relations with the Viceroy as
representing the Crown (D) that the appontment of a pohtscal
member would still lewe the states m 1 large mmnonty mn the
vo g power of the council Objection (a) 5 1 our opmion
msurmountable  Onee 7 pohitical member of the Governor
General s Counail 15 appointed direct personal relations with the
Viceroy will mmevitably dechne  Objection (b) 18 to some extent
met bv a4 proposal to have tso or more pohiticn] members of the
Governor General 3 Couned  This remedy wonld 1imcrease the
difficalty under (a) and there would not be encugh work for more
that one political member let alone anv question of the effect
on Brifish Tndia of such a rad cal alteration of the existing con
stitution  After careful consideration we are unable as others
‘before us have been unable to recommend the creation of a
pohtical membership of Couneal  The disadvantages of any such
praposal 1n our opsmon outweigh the advantages We are greatly
impressed bv the mmportince which the states attach to diwrect
relrt ons with the Vieeroy and by the mmense value of the
Viceroy's personal mnflaence with the Prmces

Unauthonsed scheme of reform

64 A scheme was pubhshed m India 1 Apnl 1928 purporting
‘o represent the views of certam Princes  The pablication at that
time was unauthorised but a scheme on similar lines was revived
2nd put before ug 1 the form adopted by the Council of the
Turopean Association 1 ther memorandam to the Indn
Statutory Commission The oniginal scheme interposed between
the Political Department and the Viceroy a counerl of s1x members
three Prninces or state ymmsters two Dngleh members with pe
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previous expenence of Indn, and the Political Secrelary Thia
!ta‘le; counal would become the exacutine body directing the
Potical Department  In matters of common concern to Bntih
Urdia and the states thie states councl would mect the custing
Governor Generl's Council nnd endenour to armve at a joint
deasion  In the event of 1 diffirence of opinion the Viceroy and
Governor.General would decide  In order to reconcilo the Princes
to the loss of sovereignty within their wndiadual states numerons
safesuands were devised which would have stripped the new bods
of am real power of effective action  In addition tt was part of
the scheme to cstablich g supreme  court with powers to retils
dicputes between the new counerl and mdnidual states or between
Indmidil states and to pronannce on the vahdits of lemelation
n Botish India affecting the states

Objections to scheme
65 The objections to th i scheme, apart from any question of
#& cost, are mamv The following only nced be mentioned —
(1) It would put the Viccrov out of touch with the Princes,
a matter to which, as alrendy stated, the Princes
attach the greatest importance
(2) Brtich Ind a could hardiy be expected to Join the states
on the basis of equil votmg power m view of thewr
relative mize and populition not to mention any
question of relatsse advancement
(3) A Prince could hardly join an executive body of the kind
proposed without ceasing for the time to be ruler m
s own state and many Princes wonld object to be
placed under other Princes or m nisters of their own
or other states
(4) There would be qute mnsuffictent work for such a body,
since the number of cices of anv real importance
arneng mm any vear are very few
(5) Buch a council would mewitably lead to greater anter
ference 1n the internal affairs of individual states,
especially of the smaller states
{6) There would be a large surface of possible conflict
between the new states council and the existing
Chamber of Princes and 1ts Standing Commmitee
This 1s recogmsed but not suffictently provided for
by the safeguards of the scheme

Difficulties of federation.

66 No help can in our opimon, be derived from any such
sheme Tndeed, 1t would seem quite clear that any schemes of
what may be called, perhaps loosely a federal character are at

c2
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present wholly premature The states have not yet reached any real
messure of agreement among themeselves  Hence, 1t 33 that no con

siructive proposal has been placed before us  Hence 1t 15 that the
Chamber of Princes musi for the present remam consultative

Hence 1t 15 that no action has been taken on the recommendation
of the Montagu Chelmsford report that the proposed Counal of
Prmces and the Counuil of State or the representatives of each
body should meet 1n consultation on matters of common concern

Cnticism there 1s 1 abundance but there 15 no concrete suggeston
of reform Ve have been told often that the system 15 wrong but
1o alternative system has been suggested  We are convinced that
tte system 1s mot greatly at fault but some adjustments of 1t to
modern conditions are requied

Viceroy to be agent for Crown

67 For the present 1t 1s a practical necesaity to recognize the
existence of two Indins and to adapt machinery to this condition
To this end we advite that in future the Viceroy—not the Governor
General n Councll 25 at present—shonld be the agent for the
Crown 1m all dealings with the Indian States This change will
reouire legislation but 1t will have three distinet ad/antages first
it wiil gratify the Princes to hie more direct relations with the
Crown through the Viceroy, secondly 1t will relieve them of the
feehing that caces affecting them may be dewmded by a body which
Ir15 mio special knowledge of them mav hate interests in oppomtion
to theirs and may appear as & judge 1 1ts own cause and thirdly
3t wili 1n our opimon lead to much happier relations between the
gtates and British India nd so eventnally make coalition eamer

Change in practice not great

63 Tn practice the change proposed will not be o great as may
at first sight appear, nor will 1t throw 2 burden of new work on
the Viceroy  The Vicerov holds the political portfolio at present
and the great bulk of the work of the Political Department 18
dipoced of by him with the help of the Political Secretary
Tt 1« at the Viceroy s disoretion whether a political case should go
before countl  On a1l cerememal occamons the Viceroy alome
represent, the states The Royal Proclamation wnangurafing the
Chamber of Princes dated the 8th February 1921 vwas addressed
by His Irr perial Majestv the King Emperor to “His Viceroy and
(S}m;emor General and to the Princes and Rnlers of the Indhan

tates”

Committees in matters of common concern

€9 There will of course be matters of common H
coucern to
Britich India and the stafes m which the interests of the two may

TR 7,50
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dash  The natural procednre 1n such caces when the Political
Dupartnent and another Department of the Government of India
cannot agne, will be for the Viceroy o appoint committees to
advie him On such committees both Bntish India and the
states may be reprecented The appropniate departmental Stand-
g Commttees of the Iemshtie Ascembly mny meet the Stand-
ing Commutice of the Chamber of Princes, or a technieal commttee
of the Chamber of Prances conaisting wholly or partlv of mimsters
of states, 1t being often iffientt for the Princes themeelses to leave
therr states & convention of this hnd may well grow up, begin-
nng, 3f desired 1n crves where lemslation 15 10 prospect

N Formal committees in cases of disagreement.

70 In cases 1 which such commttees fm) to osgree the Viceroy
Iav appoint a more fyrmal committee consisting of o reprecenta-
tive of the etates and represintatise of British Indi with an
‘mpartial chairman of not lower standing than a Hugh Court judge
Such 2 commttee would offer ndvice only although ordinanly
such advice would be taken  In the event of therr advice not being
‘ake_ﬂ the matter would be referred for decision by the Secretary
of 8tate  Thus procedure would be epecinlly smtable in cases of
clashing interests 1n finaneinl or justicinble questions, such as over
Mantime customs, or the development of ports clums to water,
e Committees of this hind were suceessfully appomted n
di<putes hetween the states 1nd Brtish India some twenty years
8o and were recommended by the Montagu Chelmsford report

Re tion of Montagu-Chelmstord report.

71 Paragraph 308 of that report runs as follows —

Our next proposal 15 concerned with disputes which may
anse between two or more states, or between 5 state
and 2 local government or the Government of India,
and with a situation caused when o state 1s dissatis.
fied with the ruling of the Government of India or
the advice of any of 1ts local representatives  In such
caces there exists a¢ the present moment no satis
factory method of obtumpg an exhaushive and
judicial inquiry nto the 1ssues snch as might satisfy
the states, paiticularis 1n cases where the Govern-
ment of Tndin atselt 1s mvolved that the 1ssues have
been conudered in an ndependent and wmpartial
manner Whenever therefore 1 such cases the
Viceroy felt that such an mqury was desirable, we
recommend that he sbould appoint & commission, on
which both parties would be represented to mqurre
mto the matter 1n dispute and to report its conclu-
sions to im  If the Viceroy were unable to accept
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the finding the matter would be referred for decision
by the Secretary of State The commission that we
have 1n mind would be composed of & judicial officer
of rank not lower than 4 High Court judge and one
nominee of each of the parties concerned ™’

Failure to use aceepted procedure

72 Th s procedure way accepted by the Government of India 1n
Lareizn and Pohtical Department Resolutton No 427 R, dated the
29th October 1920 but unfortunately we think, has never been
acted wpon  We attach the greatest importance to the free ndop
tion of thig procedure n current cases It will, mn our opmion,
satrstictortly dispoce of all ordmary differences of opmon 3s
they anse

States and Political Department

73 The disabilit es of the Princes n regard to their relations
with the Politscal Department preent fewer dificulties There
must be & Paramount Power and there are mamy questions which
the Paramount Power alone can deade  We think 1t vitally
necessary that there should be 1 the future constant full and frank
censt Htation between the Pohtical Secretary and the Standing
Committee of the Chamber of Princes or their technical adwisers,
and n order that this may not be left to chance we recommend that
there shonld be a fixed nomber of meetmgs on fixed dates not less
than three m everv year  Excellent results followed snch consvlta-
tion 1n the measures taken to codify political practice  As already
stated of the twenty three and more pomts m dispute nme wers
settled saticfactonly to all concerned  We recommend the con
tinmance of this procedure Its success was arrested mainly
because after discussion with the Standimg Commuttee the resultant
ronclusons were circulated to local governments and pohtical
cfficers for opinion with 1nevitable delay and  re openng of
questtons  In our opmion there will be no difficultv 1 comng
to satisfrctory compromises provided that effect 15 miven to such
compromises without furtber delay Poltical officers and represen-
tatives of other departments and of local governments can when
necessary  be nasoc ated with the Politien] Secretarv 1n the eourse
of the disenssions  But the resultant conclustons shonld go strarght
to the Vicerov for b decimion without further emeulation for
opin on or disensmon The views of those Princes who remamn

from the Chamber mav be obtungd separately or
<uheequently

Services o Political Department

74 We have formed the highest opmon of the work of the
Politieat Department Tt has prodneced 1 long series of erninent
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men whose nanies are regard d suth affectionate esteem through.
out the <tafes  The Princes themselios as a body recogmiee that
they owe much of thur preent prospenits and progress to the
friendly advice and help of pohtreal officers and, 1t mas be added,
to the education wlich thwy have recencl ot the Cliefs’ Colleges
Toer relations with pohitical ofticers are n credit to both  The
Po<ition of 2 polit cal officcr s b no means an 1y position It
alls for great qualities of charaeter, tiet sympathy  patienco and
£00d manners  He has o ad nhify lnm=df with the interests of
both the Paamount Power and the Prnces and people of the
ates and vet he must not wnterfore m mternal admmistration
There have been falures and harsh and unsympathetic political
officers no doubt It 19 nat posa ble that any system can whothy
Proside amamn t such o result But the mischief done by one
wnstitable officer 15 £0 great that no effort should be spared to get
the best men poss ble

Recrultment and tralmng of polltical oficers

75 At present political offlicers are recruited nto one depart-
ment for foreign work (worh on and beyond the frontiers) and for
Political work {work 1n the states) from the Indian Ciwil Service
aud the Indian Army  Thesy sources of supply are now hmited
Both the Indian Crl Service and the Indin Army are short-
handed Thoughtful political officers are concerned as to the
future recrmtment for ther department  Theyv thmnk that the
Ume has come to recruit separitely from the umiversities in
England for service 1 the states alone We commend this
Suggestion for cons deration  We realse the difficulties of mmn-
tuning small services but the importance of getting the best men
Posmble 15 g0 great that no difficulties should be allowed to stand m
the way Tt 15 also very important to trmn them properly when
appointed Under existing rules they learn admimstratne work
1o 2 Brpish district and thereafter pass examinations i Lyall s
”-RlSe and expansion of the Bntich Domimion mn Inda  TLivalls

Amatic ntudies Tods  Rajasthan Malcolm s Central
India  Sleemans Rambles and Recollections  the Introduc
tion to Aitchison s Treattes and the Political Department Mannal
All this 15 valuable but we adwvise 2lso 4 short course undet o
elected political officer with lectures on Antchison s Treanies and
on political ceremomal and speanl study of the langunge and
customs of the people and all thore graceful courtesies of manner
and conduct to which Indians attech supreme importance Tt
m ght also be possible to arrnge ot some ey period i their
creer to attach the voung officers to our embassies ar mimstries
for a further short course of truming
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Position of Political Secretary.

76 It has been represented to us that the pay and precedence
of the Poliical Secretary should be raised so as to give him s
Fpecial position among the Secretaries to Government and thus
assist him to approtch other departments with added weight and
authonty

New spint needful

77 Our proposals are designed to remeds existing difficultres
with the least possible disturbance Tt must be remembered that
the states are 1 very heterogencous body at varving stages of
detelopment conservative and tenacious of tradibhons m an
unusual degree It 1s mmportant to bmld on ewisting foundahons
and to allow conventions to grow up A spirt of joint 1ction wll,
1t 1s hoped anse between British India and the states Tt may be
100 rauch to hope that Ephraim will not envy Judah and that Judah
will not vex Iphramn, but Ind a 1s a geographienl umty and Brtich
India and the states are neces anly dependent on one another

Door to closer union left open

78 We have left the door open to clocer umion  There 18
nothing 1 our proposals to prevent the adoption of some form
of federal umon as the two Indtws of the present draw nearer
to one another in the future There 15 nothing 1n our proposals
to prevent a big state or a group of states from ertering now or at
any time into closer wnton with British Indta  Tndeed m the next
section of our report we mahe suggestions which 1f adopted may
have this result These things may come  But at has been borne
m upon us with ncreasing power as we have studied the problems
precented to us that there 15 need for grea$ cantion 1 deahng with
any queshion of federation at the present time &0 passionatelv are
the Princes as a whole attached to the mamtenance m 1ts entwrety
and nmmpa red of their individut! sorereignty within therr states
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IV.~-FINAKCIAL AND ECONOMIC RELATIONS BE-
TWEEX BRITISH INDIA ANXD THE STATES.
SPECITIC PROPOSALS,

General treatment of question.

0 The caws pug before ux ane many and vanous  Indin has
long memories and 1t mght almost be cud that we hwe becotne o
targee for the discharge of a a ntury of hopes unrealized  Some
of thewe exhumations rure questiona’ that are 1 no sen=e financinl
or economie Some are peculinr to one or two states Some
mvohe diceycatons thar are highly techmeal  Some hve been
under conauderation for eeveral voirs A whole hterature has an
fict grown up We do not th nih 1t neceseans to enter into great
detul It will be preferable ta deal mn a generyl way with ponts
of general anterest  If our recommendations as to genersl solu-
tione and machinery are wceepted there will be no Aifficulty n
fettlng indinadual ences of 4 more partientar character  In making
cur proposils we have hept an mind three points espeanlhy, o duo
regird for the snternal sorvcrerznty of the statea, the need of re-
ciprocity between them and DBriieh India, and the natural and
lemtimate effects of preseription

Maritime customs

& The wo~t unportant clann of the states 1s for a share 10 the
mantime customs, the proceeds of which are enjoyed at present
eselusnels by Briish India  The Princes maintain that the mari-
1me customs pud on goods mportedgnto their ternitory are in effect
transit duties that the British Govetument in the past has per-
staden them to abolish transit duties 1n their own states on the
£round that thev are snjurious to the trade of India as o whole, that
the British Government by 1ts mantime customs duties imposes
an ndirect tax on the <ubjects of the states, and that 1t 15 an
elementary principle that 1evenue dernved from any taxation 18 the
due of the government whose subjects consume the commodities
taxed A\lamy, states recogmze that m wiew of themrr number,
~Cattered ul over Indir >t 13 not possible to claim free fransit m
bond to destination in the states thev recognize also that con-
Sumption per head 1 *he states 15 less than consumption per head
i British Tndin* but they clum a chare of the mmperial revenue

enved from maritmie customs to  be arrnged with indmidual

fates on an equitable brsis

e
° Weh Tt abost one fifth of the whole custorms fevento 19
Jeriveq h:uv:m ‘ﬁ"&ﬁ,;‘if.":;“ :;‘d Tadans who have adapted a Furopean style of hv-
ing and that constnption per head 1 the states 2 probably two thirds of the
consumphion per head 1 British India



Rights of the case

€1 We have no doubt that customs duties are pot transit
dut es o view entirely accepted by Sir Leshe Scott, that every
counry has from 1ts geographicdl postion the rnight to mmpose
customns duties at 1ts frontier that such customs duties have been
ampo ed by British Indin and indeed by the martime or frontier
Indian States for a long period withont objection or protest on the
part of the muand states  Separate conventions or agreements
have been made by the Brtish Government with mantme or
fronuer states such a~ Truancore Cochin  Baroda the leading
Kathiawar tates and Kashmuir therely recogmsing the nghts and
ndvantages secured to those states by geographical position Hy-
derihad has 1 separate treaty the mierpretation of which 1s under
discussion The Barcelona Convention (1921) has been referred to
m support of the clum of the states Under that conventron the
signatories agree  subject to certain conditions to freedom of {ransit
of gools across territory under the sovereignty or authonty of any
ane of the contracting states But article 15 of that convention
expressly exclndes states in the poston of the Indian States*
Most mland states in India still unpose their own mmport and ex-
port duties Mysore being the big exception In many states the
wmport and export duties veld a share of the state revenue second
onlv to land revenue especially in areas of deficient ramnfall where
the land revenue 1s & verv vimable item  In the aggregate these
state dutiex amount to four and a half erores of rupees or about
£3 172000 a vear  On prineiple then we hold that British India 15
fullv entitled to 1mpose mantime customs for the purposes of India
as 1 whole It1s a central head of revenue 1n which the Provinces
of Indin have no rhare

Equity of the case

82 W conaider, howeter, that the States have a strong claim
to some relief So long as the mariume customs were on a low level
(1bout » per cent ad ralorem) there was no substantial grievance
If the Britssh Government imposed duties at the ports the states
mmposed duties on thewr Irontiers Fach treated the other as the
other treated 1t But m the vear 192122 the mantime customs
were greatly raiced under many heads and later on a pohev of
diccnimmating protection w1s adopted 1 Bntish India with the
result that the revenue from mantime customs hag risen from ~ome
five to newrhv fifty crores of rupees The states were not con-
rultel m regard to this policv  The majonity of them derive no
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benefit from protection and their subjects have to pav the enhanced
Prce on imported poods, et a double custome duty, ther
taxable capaaty being roduced to the extent of the mantime duts
This 1n our opinton 1a 4 real and subetantial grievance wh ch ealla
fo~ remeds  The degn ¢ and amount of the rehef m mdnidual
ftates however, requincs careful exammation  If the states are
admtted to n share of the cnstome revehue of Brtich Indim,
Bntich India masy legitimntels (lagn that the states should bear
therr full <hare of unper 1l burdens on the well estabhiched prin-
eiple that those whe shre receipts should aleo share expenditure

Zollverein,

83 Undoubtedly the 1deal solution would be a zollverum com
bined with the abohton of mitcrul customs 1w the states them=
selves  There would then be free transit of goods over Indm onco
they hag paid mantime custom«  Dunng liord Reading 8
viceroyalty o suggestion for sueh a zollverem was drasn up—
but ot put forvard—on the following hnes —

(1) the adoption of a common tanfl admimstered by the
officers of the Governnient of India even 1n maritime
states

(2 the abolition of 1l mland customs

(3) the division of the customs resenue among Brittsh India
and the different Indian States according to popult-
tion and

(1) the as ociation of representatives of the Indian States
with the Indian Legisiature in the determmation of
policy

Difficulties of zollverein

81 Such a zoliterem would be of great adiantage to India as
& whole and large sacrifices would be justified in order to secure 1t
Many states appear unwilling at present to enter into o zollveremn
They attach unportance to their customs as & sign of sovereignty
hey cannot afford to give up the revenue from their customs
Without guarantees agamst loss and they reahize that owing to
Teasons of Ludget sccrecy they can never be fully consulted m
zegard to changes n the tanff fiom vear to vear It may be
Posuble to overcome these objections by Iiberal fininrial treatment
As already stated some 41 crores of rupees are rused by the states
m therr own Jocal mport and export duties and 1t seems probable
that on any calculation thewr share of the mantime customs would
be conwiderably larger than ths  In any c1se 1t 1s not mpossible
that mdividual large states would come nto a zollveren on terms
and no obstacle should in our opinton be placed mn the was of
®uch g solution
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Financial settlement

85 The questions mvolved ate very intricate The ncidence
of the state amport and export duties vames from state to state
One state depends munly on the former, 1ts neighbour on the
latter We recommend that an expert body should be appointed
fo enquire 1nto (1) the reasonable claims of the state or group of
states to a share 1 the customs revenue, and (2) the adequacy of
therr contributton to imperial burdens  The question of &
zollverem would come at once before such o body ~The terms of
reference would be discussed with the Princes who wounld, of
course be represented on the enqunng bodv  TIn the result o
financial settlelnent would be made between the Imperial Govern-
ment 2nd the state or gronp of states on the hines of ettlements
made 1n the past between the Impenal and Provincial Govern-
merts Such a procedure would no doubt take time Nuch new
ground will have to be broken

Claims of states under other heads

€€ In making this settlement the reasonable clamms of the states
under other heads could also be considered It may be that on &
finanewal  settlement of this kand will 1n time grow up closer
polit cal relatrons between the states and British India

States to be consulted

87 The states unquestionably have 1 clam to consultation m
matters of general pohicy as to maritime customs In practice
thev cannot share 1n year to year alterations of the tanff n regard
to which secrecy 1s necessary, and the deasion of which muss
rest with the Imperial Government It would seem sufficient at
present to lay down the general principle of consultation when
possihle and to insist that the Tanff Board should consult the
Eobbenl Depanimant wd e defen whenener hew wieresds ana

flected The tion of the repr ton of Indian States on
the Lanft Board was definttely re]ected by the Indian Fiecal Com
mssion {or the reasons given m piragraph 801* of their report
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Concession to members of the Chamber in thelr own right

bo In the case of Prifices having a salute of 21 or 19 guns
<coneesaron 15 made by which all goods imported for their personal
us¢ and the uee of their famihes are exempt from customs duty
This differentiation 15 not umnaturally felt to be muidious  We
recommen | that this exemption should be extended to all Princes
who ore members of the Chamber of Princes m therr own nght
Buch a concession would grint come immediate rehef n o form
pattiet Iarls acceptable to the Prnces

Railways

8% Mo fivancul or cconomic question of o geueral charscter
Alises 1n connection with rulways It has been suggested, but not
argied that as the rulway budget makes an annual contnibution
to mpenal general revenues from its surplus the states should
Late a share It 15 admntted that for a Jong tune the rulways
Were run at a loss, the defiut being made good by the tax pager of
Batish Inlis Nost of the rulwags were bwmit from cipital
@ased in the open marlet with or without n guarwmntee by the
Government of India of 1+ muumum rte of interest  Some states
financed the construction of local hines or blocks of lines on terms
arranged  between them and the Impenal Government Some
states are ordinary shareholders in the rulways In the old days
tde states usually gave the land and matenals stone, ballast,
wood etcetera without receiving 10n1n cash m d
ation of the great bemefits accrung to the states from being
opened up by raiwavs Under recent arrangements the states
Yeceive compencation We canuot find that the stites bave any
Teasonable claim to a share of the annual profits now made by
the railwavs A general control of 1ulway construction must m
the nterest of the development of Indis as a whole hio with the
Paramount Power Questions regarding the construction and
Tamtenance of railways wete settled m 1923 by agreement between
the states and the Government of Indiz The question of juns
diction however remains and this has been left oyer for our advice
The Princes feel keenly that they have been unnecessarly deprived
of jumsdiction of all knds on ralways traversing their states

ere are two classes of 1 nes (@) railways of strategic mmportance
and umpertant non strategie rallwavs () other ralwavs ‘The
former are 1n the main through-runmng rallways the latter m the
main are branch lines

Strategic raitways and important non strategic railways

90 Tt 15 clearly necessarv mn the interests of Indi as a whole
of the travelling publc and of trde that all measures required
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fur the proper working of the arteral railways should be con
kentrated m the hands of one authonty and that crommnal juns-
diction should be continuons and unbroken  Some of the through
ralnays pass through a large number of states the Bombay
Barods and Central India Railway mamn hme, for mstance, crovses
1o less than 38 frontiers between Delln and Bombay

Civil junsdiction on railways

91 A claun has been put fornard that eiwil jurisdietion should
be restored to the stites on these strategc and mmportant non-
strategic lines  After full consideration we are unable to recom
1 end {hs course of action The interests of the public n Brt sh
India 1nd the states ahke are mvolved The trade of the conntry
requires that there should be continuous jurisdiction for avil swts
¢q for damages for loss of or wmjury to goods and the like An
wmpossible situation mjurious to both Brit <h Indin and the Indian
States would be created if traders thid not know at once where and
m what conrts to «ne  Yie <hall refer later to financial guestions

Other raitways
92 As regard- other rulways we recommend that the states
should be given bich all jumsdiction ernmmal and crvil on the
following terms
(1) that the state or » company or indmidual or association
of individuals authoriced by the state 1s erther the
owner of the rulwayv or at least has a subatantial
terest 1 it and works 1t
(2) that the state possesses proper machwery for the
admimstration of justice
(3) that adequate control over the workmng 4nd mamntenance
of the lme 1s retamed e ther by the application of
an enactment and rules smilar to tne Indian Rail-
ways Act and the rules made thereunder, or
otherwise

(4) thas the state will grang permssion for such hnspections
of the lime by Government rulwav officials as may
be conmdered necessary

These terms were agreed to m discussion between the Standmg
Commtittee of the Chamber of Princes and representatives of the
Political and Railway Departments m 1924  They repreent &
reasonable compromice

Finantial questions
93 Certamn sums are received 1n ralway areas mn Indian States
for income tax customs excrse licences sale of grass and the hike
These at present are credited o the ailnays and not to the states
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While we do not advacate am change m the mstem of realiung
these revenues—it wonld not he for, the public convemence to do
fo—we are of opimion that any balanee of receipts anstng from the
tafe or state subjecte, after rerconable  deductiona for cost of
©licction, cte , shonld be handed over ta the states concerned
This matter should ndmnt of iy adjustment Cases of dispute
;ﬂlghl be eettled by the commttee recommended n parageaph 85
ove

Mints and colnage

M There are fow sutjects on wilneh the  states feel more
ftrongly than 1n regard to munta and currency In the rourse of
the et half centun much pres ure haa bheen  Lrought to bear
Bpon siates, espeernliy during mumorities  to close their mints
and to 2eeept the anpenal currency Certain state< will retan
their ovn it and their own currencies and others who once
comed therr own moncy clum the nght to re open th 1r mints
Ve are strongly of apiion that the multiplication  of different
cumencies in Tndia 14 hostile to the best interests of the statea and
to the country 13 1 whole We have heard of one state where
the currency has been mampulited with such rerults that trade
s been eertously aflected  Clums have also been made by the
states that they should «hare the profits of the currency In
Teqard to thus we have been informed that as far as metallic
curreney 18 concerned 1t 14 doubtful whether there are any appre
ctable profits and that on the paper currency the profits are due
1o the credut of British India  The adivantages of the impenal
Currency are g0 obvious that we do not consider that there 1s a
Substantial elaim to any relief but some allowance might be made
on this account any financial settlement that may be made with
mdmidual states or groups of states

Loans angd r s with cap and fl agents

95 In order to protect the states financially 1t was considered
Decessary 1n the past to formulate procedure n regard to loans
and relations with capitalists and financial agents At the time

18 Was very necessary owing to lack of knowledge and experience
I the states With the advance of the states the need for pro-
tection 19 less thah 1t was and the time has come to rewise the
Tules  This question has been the subject of discussion between
the Political Department and the Standing Commiitee and we
understand that an agreement 18 an sight  In the interest of
Indin a5 n whole the Government of Indiv must Leep a certam
measure of control of the loan market
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Salt.

96 From early times, m succession to the Moghal empire, the
British Government decided to create & salt monopoly for purposes
of revenue  In pursuance of that object they stopped the manufac
ture of salt i the provinces of British Inda and entered mto
treaties and engagements with the states with o view to the
suppression nd prohibition of manufacture of salt within therr
ternitories n return for compensation The rtates clam that the
treaties were obtammed by pressure and that the compensation
given at the time was inadequate then and has become still more
madequate now  We are not prepared to recommend any general
reusion of wrrangements which on the whole have worhed well
Treaties and engagements have been made and there 1s no more
reason why these treaties and engagement should be revised than
the political treaties and engigements of more than a century age
No means exist now of ascertamning whether the compensation w13
reasonable at the hme  The States are 1n the same position finau
enlly as the provinces of Briish India~ The Government of Britich
India has meurred large expenditure i estabhshing 1ts monopoly
and 13 1 our opmon entitled broadly to the profits Any mnor
claums of modern omgmm put forward by indimidual states, and
clams by the mantime states to export salt under proper safe
guards to countnes outside India e g Zanzbar, should, i our
opmion, be sympathetically examined and disposed of m the
ordimary course

Posts

97 The efficiency and secunty of the postal arrangements of
Tndir are matters of imperial concern, 1n which the public mn British
Indiz and the states are equally interested The services of the
imperial post office are emjoyed by the Indian States in common
with the test of the country  Fifteen states have their own postal
departments and are outside postal umty  Fuve of these states have
conventions with the imperial post office and work mn co-operation
with it  In the other ten states the greater part of the corres
pondence within ihe state 38 carmed by the local post offices
while branches of the 1mpenal post office exist at most mmportant
places and carrv correspondence across the state frontiers In
most of the convention states 1mperial post offices exst only
on terntory which 1s Brtish for purposes of junsdiction <uch as
ralway stations the readency area etc The state postage
stamps of the five convention states are vahd for correspondence
to anv part of India, but not overseas while the stamps of the
other ten <tites are not vahd anvwhere ontude their respective
states  The existing arrangements work well and 1t would not
be 1n the interesta of the public m either Bntish Tndwn or the



40

states fo aller them  We do not rec our wav to recommend an
extencion of the convention svstem as deaired by cortam states
In the five comention Hates no quiestiens anee thit eannot be
fettle m the ordinars course ne at jresent  In the ten states
wlere the Brth ant State po tal svetome exit side by mide
guestions may an « ax to the opening of new post offices  This
18 at fresent o matter of jomt di cnsion and we reccmmend no
change

Telegraphs, wireless and telephones

8 Amangements for the construction and muntenance m the
Hates of te*eraph lines the openin,, of telegrph offices of wireless
*tations and of telephione exchanges were rettled after discusston
with the Standing Comnuttee n n series of Government Resolu
tons g few years azo and netlung ramuns for us to deat wath
under this head

Financial clatms in regard to posts and telegraphs

99 The accounts of the po ts and telegraphs are now hept on o
imified commercial bass  The &tatea clam a share 1 the profits
Ve are informed that there are no dnsible profits  The profits are
devoted to the reduction of capit1l charges and the extensions and
Improvements of the existing svatemn  So long as the states get
their full share of the benefite to which any profits are devated they
3% no legitimate cause of complunt  On this question they are
entitled to full information 1nd we are mformed that there will be
1o objection to @ving 1t The matter 1s one that can best be settled
Y pentodic conference and rendering of 1ccounts (say every three
vears) between the representatives of the Princes and officers of the
mpersal department

Profits of savings banks

100 As part of 1ts activities the postal department has opened
S3vings banks 1n rome of 1ts post offices in the states Some states
daim that g arrangement should cease or that the profits of the
84¥Ings banks should be made over to them This claim raises a
very difficult question The attraction of the post office savings
bank 19 undoubtedly the credit of the Bntish Govemmer;: For
2dmmistrative reasons the management of the savings banks must
follow the management of the post offices and the mantomng
wthonty 15 entitled to the bulk of anv profit on the :Iﬂn%’l}clhon
e orets of the people o 117 <1 . e the pros o
enconrag amgs banhks n ¢
mm]de';:ilge&or::s:!;:: of 1t mught be transferred to the states ag

Pt of the financial <ettlement suggested above
D
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Service stamps

101\ claum 1s a'so advanced that state correspondence chould
be curied frce within the state or that a hberal aliowance of
sersice stamps should be allotted to the states for tlu~ purpo e
Allonances of ~rvice stamps are gien m cerfun  cdses on no
apparent principle  We recommend 1 settlement of tins question
once for all on definite principles

Mail robbery rules

102 Objection has been tak~n to the mail robbery rules Under
these rules every stite 1s made re-ponsible for the secure p=eag®
of the imperial letter and parcel post through s terrtors, and
when a robbery of the mumls takes place the state 18 requured fo
pay up the full salue of whatever 1a taken or destroyed by the
robbers, and also to pay compensation to the carriers of the wal
or to therr famihes m the event of the carmers bemg myured ot
Lalled in connection wath the robbery  Varous subsidiary msteuc
tons In regard to procedure also find a place smong the rules
The rules date from the vear 1866, they were remised 1n 1685 We
are doubt{ul whether these rules are any longer neceseary n
any case thev are in need of thorough revision on more modern
lines Tt should not be difficult to settls thys queshon by con
ference 1n the ordinary way The procedure 1 the case of
states with efficient pohce admnistration should, in our opimion,

;pgroxlmate to that followed in regard to provinees 1m British
nala

Opium

103 e are not 1 a position to make any recommepdations I
regard to the opium question A committee has been examiming
certan aspects of this question and ats report has not yet reached
us his 15 escentiaily a case i winch the states must bear their
shiwre of an impenial burden ymposed on India as o whole 1 the
nterests of humamty and civibsation It )s not within pmctx(ﬁ\
polties to ask the Indian tax payer to grant the states compel
s1tion in flus matter when he has suffered so heawly lumself

Excise

Omlr?ef ‘\?h'.:em*n\ question 1s raused in connection with esace
st:xte;mo e nterlocking of the terntory of British Tndva ~nd the
and Arg img anes(’mns of detail must arise 1n vanous parts of Tndis
n Mnn::(ted foeally A strong complamnt has been made to v
Toypata 10n with the supply of chares by the Punpab to the

"3 and Punjab States The contention 13 that the Punjab
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Government levies o hugh exciee duty on eharas ymported from
Centril Ay through Kichmir mto the Punjab and rfuses to grnt
any rebates on the amounts despatched by at to the states  The
states eannot ot the charts which they require except through
the Punpib Government  They allege thit the Punpih Government
grants ref atez of duty to the Government of the Tnited Provinees
on all charie trinsnutted there and that the Boml av Government
rfunds to the states to whih 1t supphcs the dro, 13/1iths of
the duts, 1'11th hung Tept for madental exprn e Thase 1s s
transferred subject undir 4 prounan] mum trn Ve understand
that there 1~ 0 propo 1l that the Govcrmnent of Indi shonld assume
centri] responailulity for the supply of charis to the Tndian Stutes
Whetlier this prapo 11 be adapted ot not we think that the states
concerned hwe o real pnevanee o the mntter whih calls for
Temeds

Miscellaneous clalms

103 Our attention has been drawn to certam alleged disibihties
of the Princes in connection with restrichions on the acquisition
by them of ymmosvable property m Britich Indii restrictions on
the supply of arms and ammunition restrictions on the employ
ment of non Indiar officers, mequality of arrangements in con
nection with extrdition refusal to recogm e Indinn state officials
as public servants derogation from the traditional dignity of rulers
the position of cantonments and enclaves within the Loundaries
of the states None of these fall within our terms of reference
We feel that there 13 a good deal to be sa1d on both sdes i many
of thes<e questions and that the questions themeelves can easily
be recolved into the terms of an agreement under the procedure
wlich we hase outlined 1n section III above The question of
ports 1n Kathiawar and the restoration of the Viramgam customs
Iine 15 unquestionably financal and economic but 1t s still
sub qudice

General conclustons

106 Tt onls remams to summarise our conclusions There are
%o Tndias under different political systems Bntish India and the
Indian States The latter differ €
umform treatment of them 15 drffic
engagements and sanads where tt
force but have necessanly been
politicn] practice to meet chinging conditions 1n a moving world
We have traced and analveed the grow th of paramomnicy  Though
1t has already lost and should continue to lose any arbitrary character
1 foll and open dizcussion between the Princes and the Politrcal
Department 1t must continue to be paramount and therefore 1t
raust be left free to meet unforeseen circumstances as they arise

D2
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We find that the relationstup between the Princes and the Para-
mount Power has on the whole been hirmomous and satisfactory

No practical proposals for new machinery have been placed before
us but we have indicated changes m procedure, based on espert-
ence, which should lead to the remaval of grievances and the
settlement of outstinding questions  In parhicular we recommend
that the Viceroy, not the Governor General in Couneil, should n
future be the agent of the Crown i 1« relations with the Princes

and that ymportant matters of dispute between the states them

selves between the states and the Paramount Power, and between
the states and British Indin should be referred to independent com

mittees for advice  We have suggested methods for recruiting and
traming officers of the Pohhcal Department, to which we attch
great mmportance  We huve indicated ways of adjustmg pohtical
ind economic relations between Brihish India and the states We
hold that the treaties engagsements and sinads have been made
with the Crown and that the relitionship between the Paramount
Power and the Princes should not be transferred, without the
agreement of the latter, to 1 new government in British Inda re

sponsible to an Indian legslature  But we have left the door oper
for_constitutional developments 1 the future  While impressed
with the need for great cantion 1n dealing with a body so hetero

gencous as the Indian Princes, so comservative so sensitive, &0
tenaelous of internal sovereignty, we confess that onr mmagmation
1s powerfully affected by the stirrings of new hfe and new hopes 1n
the states by the progress already achieved and by the possibilities
of the future To that future we ¢an merely open a vista  Our
terms of reference do not mvite us to surey the distant hills and
the valleys that lead to them But we are confident that the
Prmees who 1n war and peace have already rendered such signal
service will play a worthy and illustrious part in the development
of India \nd the Lmpre

HaRCOURT BUTLER
SioNey PEEL

W B Houpsworte
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APPINDIN T
(Srr Pusaraen 3)

Questior nasre 1o wed 1y the Irditn “ates Comruttee
2 The terms of reference are—

(1) to report upon the relatinnehip  between the Paramount Introluctory
Power and the States with particular reference to the rights and Bematm
obligations ariung from —

(a) treattes enpigements and sanads, and
() usage, sufferance and other causes,

(2) to enquire into the financial and economic relations between
British India and the States and to makoe any recommendations
that the Committee mny conmder desirable or necessary for their
more satisfactory ndjustment
2 The Committes (o not conmder that the substance of part (1)

of the terms of refe rence can b suitatly dealt wath Iyy n questionnatre
Mormvcr, 1t 13 und rstoo ! that the Standing Committee of the Chum
T of Princew and o large number of the Princes and Chiefy present
2 Delhi for the meeting of the Chamlxr of Princes have of taned
t;sﬂl assistance on the genernl questions raised in regoard to 1t and
2t the Committee will have the henefit of such assistance  Should
aby Btate wish to plice its onn views on record it 18 hoped that it
will do g
4 3 It should be stated that the Ci e are not emr l to
eal with past decisons of the Paramount Power, or present differ
;Mis between them and the States except 1n so far as they tllustrate
a’de" upon the relationship evisting letween the Paramount Power
"d the States The Commuttec do not however desire to limt the
:Kl ence which the States may wish to bring forward 1n  arguing
eIt cases Ly referring to past decismions or present differences of
OPinton within the limits of the first part of the instructions which
refer only to the existing relationship and 1w so far as they may
consider 3¢ necessary to do 50
4 The questionnaire thetefore deals with the second part of the
uﬁstruchons only As the Indinn States have not yet placed before
the Commttce the questions which they wish to bring forward this
Questionnarre 15 based upon the records of the Political Department
% 56 far as they relate to matters that have recently come under
notice or discussion Other questions than _ thoss covered by the
questionnaire may therefore be rused by the States The Commuttee
are anxions that every opportunity should le given to the States
to place their views Lefore them in o far s they are covered by the
terms of reference

Qurst ons

5 (a) Do the States claim 4 share of the Imperial customs revenue custox
204, 1f 50 on what grounds?

(b) Has the recent raisng of customs duties adversely affected
the States or their subjects? If so please quote facts and figures

{c) Would the States be prepared to abolish thewr own import and
®Xport duties on condition of receiving a share to be agreed npon, of
Imperial cnstoms revenue?

{d) On what grounds do the Princes who are Members of the
Chamher 1n their own right other than those already enjoying

ya
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exemption, claim exemption from the payment of customs duties on
articles imported for the personal nse of themselves or their
families}

6 Have the States anything to add to the summary regardiag
yurisdiction over lands pied by railways in their ternitories, 2s
amended by the Standing Committee of the Chamber of Princes on
the 20th of August, 19247 (Sce Amnexure A)

7 Are there any considerations relative to this question which
the Biates would like to bring before the Committee?

8 Have the States anything to add to the summary approved by
:he ?hamher of Prinoes 1n November, 1921, 1n regard to this ques
10n

9 This subject 1s dealt with by treaties and agreements between
the States and the Government of India Have the States any re
presentations to make 1n regard to 1t?

10 Have the States any objection to the working of the existing
system of telegraph and posta] seivices within their territories an
what claims_do they make to the profits if any, accruing from these
services and in the event of losses, would the States be prepared
to share the losses? -

11 What procedure would the States desire for the jomnt discus
ston of questions 1n which the interests of the States and the inter
ests of British Indin may not be 1dentical Tecently special Sub
Committees of Dewans have been appomnted by the Standing Com
mittee of the Chamber of Princes to confer with officers of the Gov
ernment of India  Has this proredure been found to be satisfactory?
¥ not what procedure 13 siggested?

12 Have the States any suggestions to make with regard to the
?e?lera; financial arrangements existing between them and British

ndia

13 Do the States desire to bring forward any questions in con
nection with opium?

14 Do the States desire to bring forward any questions 1n con
nection with Execise?

15 Do the States desire to bring forward any other questions,
rude paragraph 4 above?

ANNEXURE A,
Summary as amended by the Standing Commuttee of the Chamber of
Princes on the 20th August, 192

1 In 1891 the prineiple was laid down that, as soon ag a Darbar
railway became part of a line of communication between State terri
tory, on the one hand, and British or State territory, on the other,
a cession of junsdiction should be required Subsequent develop
ments have, however, conmderably modified the view then taken It
was, for instance, decided in 1893 that the orders should not be s0
interpreted as to require cession of jurisdiction over a hne Iyi2g
wholly within State limits but connected at  one end with _the
British Railway system Agam, in 1808, a Darbar was permitte
to retamn jurisdiction over a portion of State Railway in spie ©
the fact that o portion of the hne traversed another State _Thbree
years later the orders were relaxed in another case, in which 8
Dacbar wag d to retzin jurisd although the raiwsy
penetrated into Brtish territory In 1902 a further step in the samé
direction was taken, n Darbar being permitted to retamn juriadiction
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over A proposed rmilway, even though it might sul requently fornr
Part of & hine connected at both ends with the British aystem The
principle of the original orders has also been relaxed 1n several cases
where lines pass through more than one Rtate ty permitting Darbars
;&p":c(:‘:_n ?un:‘hctmn over the portions  of the lines withmn ther
e limts
2 In the ease of railway hines over which full ciwil and cruminal
Jensdiction has twen oeded the policy of the Government of India
l:u been to apply to those Jands onls such Jaws ns are necessry for
;lt admimistration of el and ersminal justice fogether with the
ailnay, Post Office and Telegraph Acts There are cates mn which
it has been found conventent to apply to such lands the laws of an
adjoiming Britash district en Hoe but all such laws are not enforeed
In thow lands and fiscal lans particularly are not enforced as it 13
Dot the policy of the Government of Indin to raise revenne from
lands which are ceded for ralway purposes  An Act such as the
cise Act 18 howerer applied to such lands when 1t 18 required to
control the consumption of and traffic 1 hquor on rmjway sta
tions or to protect the excise revenue of Britich Indian A law such
2% an Intovieating Drugs Law may altw be cnacted for such lands
when cxpersence has shown that 1t 18 necessary to prevent smuggling
through the railways as much in the interests of the Stafes them
selies ns of Government Such na measure  though fiscal s not
";“-”;UG producing and the Government of India mahe no profit out
of 1

3 The following are the conditions on which the Government of
India are prepared to consent to the permanent retention of juris
diction 1y States over the railways 1n their territories other than
those which form parts of an mmportant through route opertted by
gle Government oid'[nrlm or by a Company 1n the profits of which the
overnment of India shares —

(1) that the State or a Company or individual or association
of mndividnals authorised by the State 15 erther the owner
of the Railway ar at least has a substantial interest in 1t
and works 1t

(11) that the State possesses proper machinery for the adminis
tration of justice

(1) that adequate control over the working and muntenance
of the line 1s retained either bv the application of an
enactment and rules mimilar to the Indian Railways Act
and the rules made thereunder or otherwise

(1v) that the state will grant permission for such inspections
of thde ]ud-Ae ly Govyernment Railway officials as may be
considered TNecessar,

4 In case of grave public emergency or in the strategie ind mlh
tary interests of the Empire 1t 1s necessary to have unity of control
and the Imperial Government feel confident that they may rely on
the Indian States to cooperate with them as may be necessary on
such occasions

5 In the case of serious fulure to comply with conditions (11),
(u) and (1v) in paragraph 3 above the British Government may
take such steps as are necessary to effect a remedy provided that
where 1n pursuance of ths clause 1t becomes ultinately necessary
to take over jurisdiction such junsdiction shall be restored to the
State concerned on 1its giving adequate assurances to the Govern
ment of India for the proper observance of the conditions in future.
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APPENDIX I

(Ste ParagrarHE 24)

Letter from the Viceray and Governor General of India to Hit
Faalted Highness the Nyam of Hyderabad, dated Delhy, the
21th March, 1926

Your Exaiten Hicmwess,

Your Exalted Highnesss letter of 20th September, 1925, which
has alrendy been acknowledged, raises questions of importance, 20
I have therefore taken time to consider my reply

I do not propose to follow Your Exalted Highness into a discus
mon of the his.orical detuly of the case As I informed you in my
previous letler, your tepresentations have been carefully examined,
and there 1s mothing 1n what you now say which appers to affect
the conclusions arrned at by me and my Government and by the
Secretary of State Your Exalted Highness's reply 1s not m all
respects a correct presentation of the position as stated in my letter
of 11th March last, but 1 am glad to observe that an your latest
communication you disclaim any intention of casting 1mputations on
my distinguished predecessor, the late Marqus Curzon

I shall devote the remainder of this letter to the clum made by
Your Exalted Highness in the second and third paragraphs of your
letter and to jour request for the appointment of a commission

2 In the paragraphs which I have mentioned you state and deve
Top the positien that n respect of the internal wifairs of Tlyderibad,
you, as Ruler of the Hyderabad State, stand on the stme footing
35 the Britsh Government m India 1n respect of the internal affairs
of Bratish India  Lest 1 should be thought to overstate your clayms,
1 quote Your Exalted Highness's own words <Save nd excepl
matters relating to foreign powers and policies the Nizams_ of
Hyderabad have been independent in the imternzl affairs of their
Btate just as much as the British Government i Bniish Indin
With the reservation mentioned by me, the two parties have on afl
ogcasions acted with complete freedom nd ndependence all inter
Governmental questions that naturally arse from time to time
between neighbours Now, the Berar question 1s nob and cannot be
covered Ly thit reservation No foteign power or policy 13 concern
ed or mvolsed 1n its examnation, and thus the subject comes to be
a_controversy between the two Governments that stand on the Bamo
plane without any limitations of subordination of one to the other

3 These words would seem to indicate a misconception of Your
Exalted Highness's relations to the Paramount Power, which 1t 18 10
cumbent on me as His Imperia] Aajesty’s representative to remove
smnce my silence on such & s ibject now might hereafter he interpreted
2s acquieacence 1n the propoaitions Which jou have enunciated

4 The Sovereignty of the British Crosn 1 supreme in India, and
therefors no Nuler of an Indian State can justifiably claim to nego
tiste with the British Government on an equal footing Tts supré-
macy 18 not based only upon treatirs and engazements, but exists
independently of them and quite apart from its prerogative 11
matters relating to foreign powers and policies, 1t 18 the might an
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duty of the Beitish Government, whils weaputonaly seapecting afl
Geatles anel rugapemente witl the Tnibing Htnles, ta preserve penm
and pood grder (hropbiont Tndin, The eonwegurnest that follow ara
s well bnown, ntd w eleatly apply no less to Yeur Lxalted Hiph
eew than tg othee Minlers, Jml t seemn hiardly necessary to point
l!rlun ot a4 [Hustrations ars peeessary, | owould remlnd Your
Exaltol Highiens hnt the Huler of Alyderabad along with  othay
Lulery trevised in 1902 n Hanad dertaratry of the irltish Covern.
foent'n desjrn for the perpecuntion of hin 1lotee and Government,
mulifeel t gontiined Ioyally to the Crown, that ag suecesbon fu the
Mn-mll ut Hyderabael b valid unlesa ft in reeapnised by Hie Mafesty
e King Crnperor and that the Beithh - Govergonent in the only
arhiter fncana of dinputed wnceomfon

B The gight of tha Brithsl Unvernment to sntervenn §n the Internal
Aiabin of Tyudisn Hinten fn nuother Jontanee of the conmequencen iece.
sarlly Involved fo the aupremney of the Brithal Crown  The Dritiah
Alovernment Dinve dndeed shown nain and agran that they have no
denbin 4o gxerelsa thin flpht withont prave reanon Diae the internnl,
b dron thate the exterand, security whicly the Huling Princes eujoy
i dun ultimately ty the protecting power of the Britiad, Government,
and whers Jinpitiat interenta are caneorned, or the general welfare
of tha qieople of & Btate o weriouty and goevonaly affoeted by the
wetion of fre Govermment, 1 s witly the Paramonnt Power that the
ufthmata renpopnibility of taldng ransdind action, af necessary, muost
U Plin ymiying slegeeen of Anlernnl soverelgnty which (he” Rulern
rn("}' are gl puboct to the die exerces by the Parnwount Power of
b Sy enpanaihitity  Other ihnbiationn condd b added no Tesc nean
wifent liny the furepobingg with the mrgrrention that, sxeept tn tnttern
relnling 1o fornign powers vl potieles, e flovernment of Your
Voenltoed Itphnina and the Beltiah Govermment staned on w plana of
'-'lelly Wt boddo not teink 1 need puesne the silject further 1
will meroly il that the title “Pabihful Ally™ which Your Exnltel
Wiphnonn onfoge han net the offoet of pudting Youe Government in
noemfepory peparnte From (hat of other Htales ander the prramountey
of the ||ri||»f; Hinwn

4 I pursinnes of youre presont eoneeption of the velntions ietwesn
Hydarabad and the prramonnt powar, you hother wrged thnt T linve
tbndereritied (e conedynion nt which e Majesty’s Goveomneut. hinee
arvhved anon Cdecinion, and that the doctrine of yex gudieate Ninn
Yooty benpgidbed b tdtern fn comteaverny letweey Hydarabad and
the Govarnment of Tl

Tl aegier Ahat Toonnnot necept Your Bxalted 1Tghnesa's view thay,
Ui onilars ot e Hoorelary of Kinte on youy eapresentation do nol
nmount o n dosdston B dn the tipht and peivilege of in Paramount
Power Lo deeldn sl dipputen thab nimy wise hotween Biates, o el ween
ane ol Uin Hintes apul l\Im-lr, mid even though a Comt of Arbityation
iy e qpeplided ba ecttaty casen, it futetton I meroly ta ofler
tndlependant wivien to tha Qovernmeng of Thedbn with whom the deal
won rentn b ouesd not gomind vou (hat thin position Lnn been neespled
by thgerensyal body of Todlan Sulern nn w vesalt of their deliberatinnm
o pargaaph 80 of the Montagn Ohehosford Repot — An eegardy the
tne of Ui (o rex judivatr, Toan, of coures, anare that the Gov
srnment, of Indin {1 pot, ke no Cleld Cond, preeluded from inking
eopnlsanen of n pintler which haw nlronly farned the subject ot n
Arotaton, tng e degal prinelpla ot vee gudicata ie based on nound
prnetien] cousiderations, and (1 1n ohbvinudy undenieafila that & matter
which Tian onea lieen decided onld form the subject of repeated con-
Lrovarnlan Dstwenn tha aamea pnrties,
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8 I now pass on to conmder your request for the appointment of
a Commission to enquire into the Berar case and submit a report
As Your Exalted Highness 13 anare, the Government of India not
long ago made definite provision for the appointment of a Court of
Arbitration in cases where a State 1s dissatisfied with a ruling given
by the Government of India If, however, you will refer to the docu
ment embodying the new arrangement, you will find that there 1s no
provision for the appointment of a Court of Arbitration in any case
which has been decrded by His Majesty’s Government, and I cannot
conceive that a cise lihe the present one, where s long controversy
has been terminated Ly an agrecment executed after full considera-
tion and couched in terms whiclr are free from ambguity, would be
a switable one for submission to arbitration

9 In accordance with Your Exalted Highness’s request, your
present letter has been submatted to His Majesty’s Secretary of State,
and this letter of mine 1n reply carries with 1t his authority as well s
that of the Government of India

Yours sincerely,
(8d) Rmapiva
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APPENDIX 111,

{Brz Parianiry 33)

Jownt opinion of the Right Hon Sir Letie F. Seott, KC, M.P,
Mr, Stuart Devan, K.C, M.P., Mr Wilfrtd A, Greene, E.C.,
Ar. Valentine Holmes, and Mr. Donald Someryell

Cotacrt Arr Proursted 70 apsifr on the legal and  conshtutional
aspects of the questions rajeed by the terms of veference to the
Indian States Committee

Opinton

The terms of refercnoe to the Indian States Committee are
{follows —

(1) to_report upon the relationship  between the Pmiawmount
Power and the Statcs with particular reference to the
rights and obligations anising from —

{a) treatics, engagementa and sanady, and
(L) usage, sufferance and other causes,
(2) to enqmire 1nto the finaneial and economic velations between
British Indin and the Btates and to make any recom
i ¢ that the C may der desirable or
necessary for their more satisfactory adjustment
It will be obsersed that the phrase ““ Paramount Power ” 1s used
1 part (1) but as that phrase refers not to erown simpliciter but to
the Crown in possession of certain attributes, we thik 1t will be
clearer, 3f we discues the relationship of the states with the Crown,
and express our opmion separately as to the meaming of “ para
mountey ¥ 1n India
It may be convenient to state our main conclusions first and then,
give the reasomng on which they are based

as

Marn conclusions

(1) In the analysis of the relationship between the states and the
Crown legal principles must be enunciated and apphed

(2) The Indian States to day possess all orimnal sovereagn powers,
except 1n 80 far as apy have been transferred to the Crown

(3) Suach transfer hes been effected by the comsent o} the stutes
concerned, and in no other way

(4) The consent of a state to transfer sovereign rights to the
Crown 15 individual to that state, and the actual agreement made by
the state must be investigated to sce what rights and obhgations
have been created

(5) Such agregment wppears normally in a treaty or other formal
engagement An agreement to transfer sovereign powers 15, how
ever, capable 1n law of Leing made nformally  In such case the onus
18 on the transferee, 11z, the Crown, to prove the agreement

(8) The relationship of the Crown as Paramount Power and the
states 1s one involving mutual rights and obligations It rests upon,
agreement express or 1mphed with each state and 1s the same with,
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vegard to all the states Paramountey gives to the Crown definte
rights, and 1mposes upen 1t definite duties 1n respect of certain
matters and certain matters only, 112 those relating to foreign
affairs and external and 1internal security (a phrase which we employ
for brevity and define more fully 1n paragraph 6 tnfra) 1t does not
onfer upon the Crown any authority or discretton to do acts which
are not necessiry for the exercise of such rights, and the performance
of such duties Wherever paramountey ' 1s mentioned 1 this
opinton we mean paramountcy 1n the above sense and no other

(7) The relationship 1s between the states on  the one hand and
‘the British Crown on the other The rights and obligations of the
British Crown are of such a nature that they cannot be assigned o
or performed by persons who are not under its control

Legal principles are to be applied

1 The relationship between the Crown and the various Indian
States 15 one of mutual rights and obligations and we have no hest
tation 1n expressing the opinion tht 1t must be ascertained by legal
criterta When using the word legal, we are not thinking of law 1
the limted sense 1n which 1t 1s confined to lasw laid down by an
authority which has power to compel 1ts observance, but are dealing
with well recogmsed legal principles which are applied in ascertalr
mg mutual rights and obligations where no mumeipal law 1s appll
cable That the absence of judicial machinery to enforce rights all
obligations does not prevent them from being ascertained by the
npplication of legal principles 13 well 1illustrated by reference to
mternational relations Their legal principles are applied :n arb
trations between independent states, and by the Permanent Court of
International Justice, whose statute provides that the courl shall
<apply prmaeiples of law recogmised by all civilised nations

The Indian States were originally mdependent each possessed of
full sovereignty and their relationship snter se and to the British
power 1u India was one which an international lawyer would regar¢
as governed by the rules of international law As the states came
wmto contact with the British they made various treaties with the
Crown So long as they remained independent of the British powef
international law continued to apply to the relationship And even
when they came to transfer to the Crown those sovereign rights
which 1n the hands of the Crown, constitute paramountcy nter
national law stil] wpphed to the et of transfer But from that
moment onwards the relationship between the states and the Crown
as Parimount Power ceased to be ome of which international l1a¥
tahes cognizance

As 500n as a treaty was made between the Wwn an state the
mutual rights and obligations flowing ther:Igl:s anddt}?e general
;)m’tuer; of the relationship so established could only be ascertained
W niaence to legal principles This result has not i our opimiod
c“c“m“:;y W‘X]ﬂﬁected ether by lapse of time or by change of
have been el'fx!odlﬁ ébuugh the treaty in any individual case, may
amphied, th ed or extended by subsequent agreement express of
“has passed p;c 18 Do ground for any that the r h
£ B e e of b e e o e ety e

as been modifie ed fal
to ‘,;thed:::“‘:‘:‘dlbytleg’ﬂ hcansndemtmns o or exten
plictt 1n the preceding ob rd
~with the preceding observations seerms to aceo!
‘h:hsec:e:::;l!otf)fSrtealterelr;ce to the Indian States Committee 1n which
e has directed enquiry We see no ground for
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applring to the velationship any other than legal eriteria, and wo
e of opinton that the relationship 1 legal, mporting  defimte
rights and obligations on both mdes

except wo far ax transferred to the
Crown

2 A« each Mate was oniginally ndependent so each remains inde-
rendent, except to the extent to which any part of the ruler's
sovercignty  has becn transferred to the Crown  TIo the extent of
tuch transfer the sovercignty of the state becomes vested 1n  the
rown, whilst all rovereign rights privleges and digmities not so-
transferred remain vested 1n the ruler of the state In the result
the complete sovercignty of the state 18 divaded between the state and
the Crown The phrase residuary qurisdiction ™ 1s_sometimes used
! offictal language In aur opinion 1t 1s the state and not the Crown
®hich has all residuary jurisdiction

That the sorvercignty of the states still exists has been recognised
by leading writers on the subyect as well as by the pronouncements.
of the Crown 1tself

Thus Lee Warner bases his defimtion of o state on 1ts posses
son of internnl sovereignty (page 31) Similar views are expressed
by others

That this view 15 accepted by the Crown can be confirmed by
reference to many official documents As examples we may quote
sanads ascued after the mutiny which refer to  the Governments of
the several Princes and Chiefs who now govern their own territories’
or the proclimation of the 19th April 1876 dealing with Baroda 1n
which the Guekwar Mulhar Rno 18 deposed from the sovereignty of
Baroda’ and the ‘sovereignty’ of the state 1s conferred on his suc
cessor, or reference in the Montagu Chelmsford report to the ‘“‘inde-
pendence of the states 1n matters of internal admimstration ’ and to
‘their internal autonomy "’

The Crown has no sovereignty over any state by virtue of the
Prerogative or any source other than cession from the ruler of the
state The 1dea which 15 held or scems to be held in some quarters
that the Crown possesses sovereign rights not so trinsferred to 1t by
the state 1s erroneous

Sorerergnty reetx an the states

Consent tle sole metl od by uhich sorerergn pouérs Jave been grans-
ferred from ericting states to the Crown

3—(a) Sovereignty 15, as between wholly 1ndependent states,
susceptible of transfer from one holder to another by compulsory
annexation or voluntary cession

Where a conqueror after vietory in war annexes the conquered
state, the loss of sovereignty by the defeated state and the assump
t1on of sovereignty by the conqueror over the territory so transferred
18 recognised as valid by international law The essence of the event
18 that the conqueror tales, without any act of the vanguished state
Tt 15 ~ mere exercise of power by the conqueror

Annexation mny s te enforced without fighting Where n
stronger state proclaims 1te intention to annex the territory and
sovereign powers of o weaker state and in  {act does 50 then n
international Jaw the transfer 15 s effeetine as if there had been a

conquest
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Cession of soversigaty takes place when one state cedes territory
or sovereign rights to another state In cession 1t 1s not the
of the transferee lut the consent of the transferor, which affects the
transfer But wherever the transfer 1s the dircet result of an exer
c1s of power 1t 18 1r the essence a case of annexation 1n whatever
form the transfer may be expressed—as for instance where the trans
fer takes the form of 4 cession which a defete] state 18 compelled
to execute Indeed wheneser the transferor state acts under the
compulsion of the stronger transferee state the transfer made by
the transferor 1s not renlly the free act of that state but 2 mer:
taking by the transferee state—~an annexation in reality though nof
mn form ~ A renl cession :e 4 trunsfer which 1s really the act ;
the transferor necessinly depends upon the free consent of the
transferor and 1s essentinlly a product of voluntary sgreement

3—(y In this section of our Opimion we have up to now beed
dealing with transfer of territory or sovereign rights as hel“€§“
independent states whose relations are subject to the rules of ordl
nary international law  But our conclusion that n that field cz}l
sent 1s essential to every transfer which 1s not in essence a icrclft:
taking by the more powerful state 1s even more true of a transie
to the Crown by an Indin State at any time after 1t had come
to permanent contractual relationship with the Crown by ag";}“g
to the paramountey of the Crown in return for 1ts protection ti,r;
where the relationship 13 thus created by an agreement which by
its express or implied terms defines the permanent division betweerl\_
the Paramount Power and the Indian ruler of the sovereignty ove
the stites termitory any further nct of acquisition of snverelplznn
rights by force or pressure 15 excluded by the contract ltsellg In
order to acquire anv further sovereign rights the Paramount OWTO
must ask for and ohtain the agreement of the protected state

take them by force or pressure would be a direct breach of the com
tract already made

This position 1s frankly acknowledged by the Crown We quote
mn the appendix some of the chief historical pronouncements which
}éztv: been made upon the Britwh attitude towards the Indian

ates

The possibility 1n law of the Paramount Power repudiating 1t8
legal relationship with its dependent state and using force or pres
sure to wcquire powers over 1t 1n breach of the contractual terms
need not be considered The pronouncements which we have aited
Tut any conscious attempt of the kind wholly out of the question
and the exercice 1n fact of force or pressure whether jntended or
not would be a breach of the contract It follows that the relation
<hip of each state to the Crown 1s and has been since the time of
the first treaty between the two purely contractual

In this context 1t 15 to be noted that from those states which
have never ceatel to exist a states the Crown has never clumed any
nights as flowing from conquest or annexation Where the Crown
has intended to annex 1ts action has been unequivoenl

Many Inlian States have 1u the past heen conquered and annex
¢d_They were then merged in British India and ceated to exist
Some were annexed by an exercise of superior power without the
use of force

In a few caswes stat 4
Britrsh Taga aa?d stge-: have been annexed and wholly merge

recreated by the prerogative act of the
Crown Tn such cates the Crown 13 free to gra.n% what powers of
sorerergnty 1t chooses and the sovereignty of the ruler to whom
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rendition 14 made, 1s hinuted and defined by the conditions of the
grant.

But when once n state has beon an faet recreated, and a contrac
tunl relation<hip established between 1t and the Crown, 1t hecomes
thenveforth subject to the rame consulerntions as other stntes in
contractual mlationship with the Crown, and mutual rights and
obligations arc determined by the contract, and by that alone

Other et ggested metl ods of transfer

3= {e) At this peint 1t 19 convement to  consider the methods
alternitive ta that of consent, which have been suggested Uy Jead
ing jurste and others for cffecting a transfer from a state to the
Crown of sovercign rights

Sir Walham Lee Warner supgests five channels as _contributing
2o the rights or duties of the Indinn Princes (1) the Royal Prero
gative, (n) Acts or Resolutions of Parlinment, (in) the law of
Dature, (3v) direct agreement between the partres, and (v) usage

1th regard to the first two suggested channels or—to use 2 word
Wwhich secms to us to be more appropriate—sources of rights and
duties we are quite unalle to find any legal prineiple on which 1t 13
Possible to hase a contention that erther {1) the Royal Prerogative or
{n) Aects or Resolutions of the British Parliament can give to the

_Slrmm any rights agamst the states or impose any obligitions upon
em

(1) In the case of the Royal DPrerogative Sir William Lee Warner
“does ‘not himself evplain how it can be effective to bind the Indian
States, and_we are forced to the conclusion that he was driven to
suggest the Royal Prerogative, as a source of rights and duties which
he Lelieved to earst because he could think of no other

(1) With regard to Acts of Parhiament, Sir Wiliam Lee Warner
does not appear to assert that they have the direct effect of creat
ng obligations 1n the Indian_Princes In so far as he suggests that
the statutes of the British Parhament which control British sub
Jects may have an indirect reaction, in fact, on Indian States with
~whom British subjects have dealings or that Acts of Parhament
may influence Indian rulers mn o particular direction we agree with
tim but this 1s a very different thing from his proposition that
Acts_of Parliament are one of the five channels ” from which flow
‘the duties and obligatious of the Indian States

(1) His third suggested source namely the law of nature he
puts forward as the source of an obligation to refrain from inhu
man practices such as suttee 1infanticide or slavery Whether there
be an ohligation of the kind we express no opmwan  hut 1f there
be, 1t 15 o duty due to the civilised world and we can see no ground
for treating 1t as any speciu obligation awed to the Crown as such
Indeed the history of the dealings of the Crown with the states with
regard to prictices of this kind apparently shows a recognitton by
the Crown that their suppression can only be secured by megotiation
-and agreement and not by virtue of any right of interference

(1v) Wath regard to the fourth source of obhigation suggested by
Sir Wilham Lee Warner, namely direct agreement between the
parties we agree with him as above stated

(v) Sir William does not define what he means by usage his fifth
source, 1f he meant an acquiescence in a practice In such

circum
stances that an agreement to that practice 1s to be

1nferred, we
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should agree with lim because s fifth source would merely be
particular form of agreement. But BSir William seems to regar
usage as a source of obligation even though agreement be absent an
with this view we disagree We discuss the topie later iz ot
Opimion

It 1s to be observed that Sir Willlam Lee Varner 1s defimtely o
the view that the Indian States are sovereign states, and it 1s onl
i regard to the view which he tales as to the extent to which anc
the way i which their sovereignty has been himted that we par
company with him

Hall deals with the question of the hmitation on the sovereignt
of the states m a footnate (Hall s Internattonal Law &th Fd p
28) He suggests an explanation different from any put fors ard b
Sit Wilham Lee Warner, for the lputation which he behieves t
exist over and abore the limitation wmposed by treaty He saus that
m matters not provided for by treaty a residuary junsdiction 3
conndered to exict and the treaties themselves are sulject to th
reservation that they may te disregarded when the supreme inter
ests of the Lmpire are jnvolsed or even when the interests of th
xubjects of the Native Princes are gravely affected The treatie
really amount to hittle more than statements of limtation which the
Impérial Government except in  very exceptional circumstances
places on 1ts own action Tn dealing with this suggestion of ~ rest
duary jurisdiction we experience the sime difficulty thit we felt u;
dealing with Sir Willium Lee Warner s suggestion of the Roya
Prerogative nd Acts of Parhiment s sources of obhgation on th?
states towards the Crown namely that we can concerve RO lega
justificytion fer jnferring the ewistence of such a residusry Junisdie
tion  Moreover Hall does not indicate what reasoming led hum £
dras the inference But we are clearly of opmion that Halls view
as expressed 10 Ins footnote 15 wrong 'The statement that the
treaties are merely unilateral qcts of the Crown setting a selfim
posed limit on its 1terent pomers over the states cannot 1n_ou¥
opmmion be sipported The assumption that there are any such 1
herent powers 1s devorl of any legal foundation—indeed his asser
tions 1n the footmote go beyond anvthing which the Crown has ever
claimed anl are gquite 1nconsistent with the various formal pre
nouncements of the Crown cited in the appendix to this Opruon
Those  pronouncements leave no room for domtt that the Crown
regards 1ts treaties and agreements with the Indian States as binding
upon it in as full o manner as any of ite treaties with other
sovereign states

3—(d Before we pass from this sultject there 15 one other mattel
with which we ought to deal Three of the writers of this Oprmiont
have 1n an earlier Opimion expressed the viey that paramountey 18
a factor hmiting the sovereigntv of the States At first sight thit
view may scem fo le icompatile with the opinion which we have
expressed ahave that =agreement 1s the sole source 4
Tunitation upon the foveregnty of the states and that olll
Rations of the states toy ards the Crown are created
agreement and Iy nothing else But an  truth_ there 13 00
sich ineompatlihity  The Crown 1s aptly described as the Part
™Mo nt Power lecaise the states have aaree] to cede to 1f certard
Important attributes of their sovereignty and paramountey 1t B
neefil word to deseribe the rights anl othzations of the Crovm
which at1e 01t of the agreed cossion of these attrib ites of sovereist
tv Bo unlerstood paramountev can properiv he sad to

factor hmiting the

overeignty of the states Dut inasmuch as
1
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this 1% only to rav that tle ngreement of the states to erda nttribmtes
of sovereignty 14 a factor liniting their rovereignts, we think that
ta introduco the word paramointer (e we 1d in our earher
Opimon) an this connection was confusieg and apt to mislead Tt s
ta be observed that fir Willinm Tee Warner avotls the nen of 1t and
doet nat anelude par~mointer an the hist of  channels”  through
which 1n s view rights and obligatinns are created e nses para
momttry onhy to deccribe the relationship  ateelf and s uce 19
correct

In our conudered view there 15 a reat danger 1t o lonse nse of
the word Tn 1t correct sente paramountes 1s not a facter in creat
ing anv nights or ol ligatione Tut 1« merels a name for a certain ot
of rights when vested by consent tn anotler sovereign  state  In
corrretly  understond 3t may be  treated  as creating mights  and
obligntions, and as the worl parimonntes rteelf 1s not a word of
art with a defined meaming  the rights and ol ligations attributed
to 1t would te undefinel Tf parimountes were n_rource of rights
there would 1o no limit save the discretion of the Paramount Power
to the snterference with the sovereignty of the protected states by
the Paramount Power TIndieation of this msunderstanding  of
paramountey are we are informel present in the offieinl eorrespond
ence with i idual states and thia f1et gices the potnt importance
We regard the 1den that paramountey 1a such creates any powers
at all as whelly wrone and the resart o paramountey s an un
limited_reservoir of discretionary anthority over the Indinn States
18 based upon 4 radieal misconception of what paramountey means

The existence of a general discretionary authority 18 moreover,
wholly inconsistent with the pronouncements of the Crown to which
we have already referred

3-—(¢) Wo have given at <ome length our reqsons for our opinion
that the sovcreignty of the states 1s Iimited by agreement and by
nothing elee (reanse we think that this fx the mast 1aportant of tho
questions which we have to conwuder

Stntes to be conmidered ceparately

4 The consent to the transfer tn the Crown of any sovereign
powers 15 the consent of each mdividual state given by 1ts sovereign
Fach state and each oceqsion of transfer must be considered
separately 1m order to find out what the agreement was hy which the
consent of the state wns given to any particular session

This lega]l conclusion not only 13 of general importance for the
purpose of correcting a top common misconeeption that the problem
of the states ean be disposed of by general propouitions applicable to
all alike but mtroduces a practical difficnlty s the wnting of this
Opimon There are many individunl differences 1n regard to the
terma of the comsensual relationships of the ceveral states to the
Crown and the relationship may he constituted by one or by several
agreements  In this Opinion we must content ourselves with a state
ment only of reasons and conclusions of general appheation

We have noted a common view which seems to us fallacions Tt
18 that the possession by the Crown of certain rights of sovereignty
over State A of atsclf yustifies a legal conelusion that the Crown
hay 4 similar might over a neigltorring State B If we are right 1

and we hold 1t confidently) that the rela

hold
gfnlef;\zka“‘&c“'gmin ,:“,1 A and fetween the Crown and B 15 1n
F
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each case regulited by a separate contract or set of contrncts 1t g‘
lows necessarily that the siew so expressed 1s a fallacy But :S
crude form of the fallacy 14 less common than the view that, bcclnuf;
the Crown cnjoys 1 certun right in regard to many states, B’Ieg'“‘
conelusion necessarily follows that 1t possesses the right generally m
regard to all states  I'his argument 1s equally fallacious, because m
our view the relationship 15 one of contract

1t should however be borne in mind that, if the Crosn hasg
certain right clearly established and publicly recogmised, TEEaTa
to a croup of states, their example may not improbably mﬂucn;ﬂ :
neighbouring state to follow suit, and enter into its own mdw& \;;e
contract with the Crown ceding the same kind of rnights An e
more general anl notorious the Crown s possession of the right -
question 15 the less improbable 1t w1l] be, that our hypothetical stnh
should consent to he on the same footing without insisting on the
execution of 1 formal instrument Where this happens the Cron'{lo
mn the rewult possesses o right in regard to that state, simlar .
that whieh 1t lready possesses in regard to the others, but the "”?h
15 that that state has by conduct made its own tacit agrecment W i
the Crown conferring the svme powers it 1s not because any ‘“ﬁ
sovereign rights extending all over India, are mherent 1 the Crow

In this connection n further reference 13 necessary to the ques!lel;“
of paramountey which gives point to the views which we }“wf; 2
pressed whove  The Crown 1s in relation to all the states the n;d
rount Power Its position as such 1s unmiversally recognised hnw
cwnot be disputed From this relationship, which as we 1“d
alrerdy pomnted out 13 1tself based on agrecment express or imp mn
certin mutual rights and duties arise What those rights ﬂ‘It
duties are wo discuss later i this Opinion  (paragraph 6 tnfra) the
13 suffictent to state here that they relate to foregn affairs an the
external and internal secunity of the states Paramountcy bears b
same meamng 1n relation tq, all the states, although the prec ey
manner i which 1t 1< put into operation any given cn'clm-nsl:anhct
my differ In this sense, and in this sense only, can 1t be sud lgc;
the position of all the states 215 & 125 the Orown 1s the same B“m
1s the same not becruse tho Crown has any inheront residuary Tigl

but Feeause all the states have by agreement ceded paramount rights
to the Crown

97 et irincferring coteregn tights mormally  expressed 1"
ety th ugh capable of beng made informally but onus 9

proof then on transferee, 1e, the Crown

5=(0) When one <tate makes an a reement with another stst®
Poitang 13 soveroignty and. thereby does an ach of great UGG T
Ts }nvepa;t 13 usual to put the agteement into solemn form in ofnes
te propepre L mpeachable record, and to ensure that the signatol

s Perly accredited to bind their respective states.

B Tt s n g w, 28
het 0 doubt true that both in 1nternational law,
uﬁ:“;m‘:f u lependent states and 1n the law apphicable to the "L":
ment En_e"r‘ Crown and Indian States 1t 13 possible that an agT
ally 1y INE 4 cession of sovereign rights should he made mfm)']’;lc
1t shonl | j e, BEitten aprcement or correspomdence and cven
IMPOTLang mtmad,, by word of mouth at an interyiew But i :‘:
Rve Yoy ot?093etion as g cesion of soverergn mights 1s alleged
aurtoin e T1ed out nformally, the langiiage  used an *

S oreumstances must be rerutimissd with eare, fo %€
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firstly, whether the traneaction ia really an agrecment to transfer
soverergn rights, or romething less amportant, and secondly, whether
The authority of the mgnatory to bind lik atate s begond  doubt

3t such n tranwiction should be carricd out by n mere oral inter
:::;m!;m unlilely as 10 staclf to raise doubts as te the value of the

Sanads.

¢ 5—~(¢) Its terms of reference request the Indian States Committeo
0 report upon, tnfer alia, the cffect of ranads upon the relationship
of the states to the Paramount Power ‘The mmi wanad” (in older
ocuthents often spelt ‘‘sunnsd” as it 1s pronounccd) 13, as we are
wiormed, 1n common wusc in Indwm, not only for diplomatic mstru
ments of grant, but 1n ordinary commercial documents, and receipts
for money, and means merely “evidence” or  record

But whatever be the correct signification of the word, we realie
that 1o political parlance 1t 13 used generally as ndicating a giant,
or recogmition from the Crown to the ruler of a state

But o sanad by way of grant can hnvo no opirative dffcet, as a
grant, 1f the grantee slready bas the powers wineh the sanad pur
ports to grant It could only have thit effect, if the grantee stite
had, at some previous date 1 ats history, cedud to the Crown those
very powers which, or some of which, the sanad purports to grant,
or if it were a case of o recreation out of British India of a lapsed
state, or o crssion to an existing ruler, of turritory which at the date
of the sanad was o part of Dritish India

Similar considerations apply to a sanad by way of recognition
If the state does not possess the right, the recognition wounld be con
strued as a grant, but 1f 1t does possess tho right, then the sanad 1s
8 mere acknowledgment or admission by the Crown

It follows also from the reasomng of this Opinion that the
machinery of a sanad cannot bo used so as to curtail the powers of a
ruler Ez hypothes; each particular state possesses, at any gnen
moment, a measure of sovereignty which 1s definite It will 1n every
case be less than complete sovereignty, because the state must have
given up those rights which constitute paramountey and 1t may
also, by particular agreements with the Crown, have given up other
sovereign rights--either many or few But after deducting all these
cessions from the total of complete sovereignty, it 1s plain that the
state still possesses ‘“‘z” rights Whatever 2’ may be, no part of
“z” can be taken away from it agammst its will—and the Crown
cannot do indirectly by a sanad which purports to define the rights
of tho state, what 1t cannot do directly If the sanad defines the
atate’s rights as wider than “z”, then to the extent of such excess it
may be construed as a grant by the Crown But 1f the defimition 1s
narrower than “z’’ then to the extent of the restriction the sanad
will be inoperative The effect of the ordinary sanad may perhaps
be expressed shortly by saying that, leaving aside the exceptional
cases where the Crown 1s making & ncw cession of sovereign rights,
It 13 nothing more than an act of comity, expresung a fornial recog
nition by the Crown of powers of covereignty which a State in fact

possesses a ) L b the G

1y add that where o sinad 1s issued by the Crown in
clrc‘xY:ns?:;?z:!;h{:wmg that 1t represents_an agreement with the state
concerned, then 1t s in fact the record of the agreement, and will
have the operative effect of an agreement

PR
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In fine we ree no grounl upon wlich there can e imputed to
usags between an Indian State and the Crown any different eflicrwcy
from that which may be attribut d to 1t In muniapal law etween
mdinttuals It follows therefore that 1 ere usape cinnot vary the
treaties or agreements betwecn th states amid the Crown, beeanse of
teelf 1t docs tot croate any new nght or ampose any new obligation
Aoqtiescence 1 a particular nct or a particuinr series of acts premd
facie dows nothing more than nuthorize th  doing of those parti
cular acts on the particular occimona when noquicwcence  was  so
gwen i oas legally posatle that behid the usage there should in
fact Lo an agreement dealing with rights, tut 1t 18 important to
reilize the hmitations within which 1t 13 permissible to infer such
an agreement, 11 , that no agreement can underhie usage, unless both
the contracting parties enfend to mahe on

And where an agreanwut 1s not made plan by incorporation in
4 written instrument which can be read and understood, 1t 13 mmport-
ant  to avord confusion of thought as to the subject matter &
licence to the Government of India to do a particular st on one or
more occasions, wiich without lenve would be an encroachment upon
the state s sovereiputy, 1s not an agreement to cede sovercign powers
And no infrence of an agreement to ccde sovireignty can be drawn
{rom one or from many such hicences 1ho very fact that a licence
18 sought shows a rccognition by the Crown that it does not possess
the sovereign power to do the act without the consent of the ruler
concerned And 1t 18 obvious that a licence of tho hind 18 much more
Likely to be given nformally than a cession of sovereignty It
follows therefore that unluss the cucumstunces viewed as s whole
compel the inference thut the parties were intending to make an
agreement changing thun sovereign relationship, the usage cannot
alter their rights And on this question of fact, 1t should be borne
1 mind that the Crown and the stites have acted m a way which
shows that this view has rally bewn tihen by both In the case of
many states there exists a whole ssries of treatics and engagements,
regulating many aspeets of thewr relationship by express provision
‘Where express contractunl regulation thus extends many direc
tions over the field of pohtical contact, there remains little room for
mplying taeit agrecment

Similarly where it 18 sought upon evidence of conduct to found
an allegation of usage,’ and trom that usage to 1mply an agree
ment, 1f the facts disclose protests by the state or any other evidence
negativing an 1ntention to make such an agreement, the very basis
of the claim 18 destroyed It 1s perhaps pertinent to observe that
where a political practice 1s said to amount to a usage followed as
between the Crown and a state or states and that practice began
with some act of the Government of India during a minority or
other interregnum when the state was under British admimstration,
there 1s an additional obstacle to the inference from the usage of
any 1otention by the state to mako any agreement affecting 1ts
sovereignty

It follows from the whole reasoning of this Opinion that the only
kind of ‘usage” i connectton with the Indian States, which can
even mdirectly be o source of sovereign powers 1s not a usage com
mon to many states 13 »s tho case 1n 1aternational law, but a course
of dealing between a particular state and the Crown of a kind
which justifies an mference of an agreement by that state to the
Crown having some Dnew soverelgn power over the state We may
also 2dd that a “political practice’ as such his no hinding fores,
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Usage, sufferancc and other causes

5—(d) (1) Usage —The subject of “‘usage’ looms large i diseus
s10ns of the rights of the Crown over the states, because 1t 1s supposed
by many to be 1n 1tself & source of sovereign rights This idea s
erroneous

Usage’’ 1s an ambiguous word It has one sense or ome set of

attributes 1 1nternational law, and another 1n munieipal law In
the former, ‘usage’ means the practice commonly followed by mde
pendent nations, and has the binding character of a rule of law,
because 1t represents the consensus of opimion amongst free and inde
pendent nations

But the characteristic relationship between nations, —wh n
international law gives to usage its legal cfficacy, 1s absent from
India The Incdian States are not in the international sense inde-
pendent, but protected by the Brifish Crown, they are not free
tnter s¢ to follow what practices of interstatal relations may seex
good to them, and thereby to form and exhibit a consensus of opimon
on any particular usage, for they have, by the very terms of thewr
basic agreement with the Crown, given up the rights of diplomatic
negotation with and of war against or pressure npon other Indian
States, and have entiusted to the Crown the regulation of their
external relations, in return for the Crown’s guaranteo that it will
mamtan n ther integrity their constibutional rights, privileged
and dignities, their territory and their throne No consensus of
opinien s amongst free and independent nations can therefore even
begin to take shape, and without 1t the source of obhgation in the
international relationship cannot arse

In munieipal law wsage 1s of itscit sterile, 1t creates neither rights
nor obligations. It is true that a course of dealing between WO
parties may be cvidence of an agreement to svary some existing con
tract, sc if 1t represents a tacit but real agreement between them,
that notwithstanding the expreas%rms of that contract they will bo
bound by the practice which they Muve been used to follow In such
2 caso the usage becomes embodicd in p fresh, though tacit and \mc
written agreement, Lut 1t 1s nob t}‘_m usage itself, 1t 18 the agreemen
underlying 1t, which gives rise to' the news rights

And wo showd 2k %ty “bs. ' 'nierence that @ new agreement bas
thus been made cannot be hightly drawn There 1 & vital distuac
tion between icquiescence by A in ncts which involve a departure by
B from the existing contrict between them, and an sgreement by
both to a variation of the contract, so that B shall in future have
the right to do those ncts, whether A sequiesces or not We use the
werd * variation” designedly, because the sovereiguty of the states
remains 1o them, save m so far 2§ 1t has Leen ceded by treaty of
other ngreement, and any further dyminntion of the sovereign nights
of the statc must constitute a variation of the existing contract 50
contained 1n the treaty or other agreement.

We recognise that there are in other fields of human affairs occdz
sions when usage as such may acquirc the binding foree of 1aw, bu

they are, i onr opimion, irrelevant to the matters under conuderll]
tion  For instance, we disregard the case of usage as a storicd
origin of rules of the common law of a country, becanse the huwl"li
of British relations with the stites leaves no room for the birth 8x
growth of a common Jaw For 1nalogous reasons we see no relevanc®
10 usages such as have Jed to the growth of the cabipet system In the
unwrtten constitution_of Great Britun, or have set parhamentary
limitations upon the Royal Prerogative
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In fine we see no ground upon which there can be mputed to
ssage Intwern an Indian State and the Crown any different efficacy
from that which may be attrbuted to t by mumeipal Jaw between
tadividuals It follows therdforn that mere wryje cannot sary the
treaties or agrecments between the states and the Crown, becadse of
1tself 1t docs not create any new npht or tmpose any new obligation
Aoquicseeney 1o o particular eet or a particular reriea of acts primd
facte does nothing more than authorize the doing of those parti-
calar acta on the partienlar occavions when  sequiescence  was g
Ewven It 13 legally posalle that beland the usage there should in
fact be an ngreement deahing with rights, but it 1s mportant to
realize the himstations within which 1t 1s permissible to infer such
an agreement, t1=, that no agreement cin underlie usage, unlesg hoth
the contracting partics sntend to mahe one

And where an agrecmant 13 nog made ploin by ncorporation n
a written nstrument which can by road and understood, 1t 1s mport~
ant  to avord confusion of thought as to the subject matter A
licence to the Government of Indiy to do a particular act on one or
more occasions, which without leave would be an encroachment upon
the state s soverelguty, is not an agreement to cede sovereign powers
And no infurcnce of an agreement to cede sovereignty can be drawn
from one or from many such liccuees  1he very fect that o licence
18 sought shows a rccognition by the Crown that 1t does not possess
the sovereign power to do the nct without the consent of the ruler
concerned And 1t 1s obvious thit o hicence of the hind 13 much more
likely to be given informally than a cession of sovereignty It
follows therefore thnt, unless the circumstinces viewed 2 a whole
compel the inference that the parties were intending to make an
agreement changing their sovercign relationship, the usage cannot
alter their rights And on this question of fact 1t should be borne
i pmund that the Crown and the stites have acted in a way which
shows that this view his really becn taken by both In the case of
many states there exists a whole ssrtes of treatics and engagements,
regulating many aspects of their relationship by express provision
Where express contractuyl regulation thus cxtends in many direc
tions over the field of political contact, there remains little room for
mplying tacit agreement

Similarly where 1t 1s sought upon evidence of conduct to found
an allegation of usage,” and trom that usage to imply an agree
ment, 1f the facts disclose protesta by the state or any other evidence
negativing an 1intention to mahe such an agreement, the very basmis
of the claim 15 destroyed It 18 perhaps pertinent to observe that
where 5 political practice 1s said to amount to a usage followed as
between the Crown and a state or states, and that practice began
with some act of the Government of India durng a2 mmnorty or
other interregnum when the state was under British administration,
there 1s an additional obstacle to the inference from the usage of
any antention by the state to mako any agreement affecting ats
sovereignty ) e O thet the. on)

om the whole reasoming of this Opinion that the only
km{'lt (f?uqzssnére” 1n connection with the Indian States, which can
even indirectly be a source of sovereign powers, 15 not & usage com
mon to many states 18 1s the case in mternational law, but a course
of dealing between < particular state and the Crown of a kind
which justifies an inference of an agreement by that state vt" the
Crown  havipg somo new BOVCTEIER pOwer over the state We may
also 1dd that a ¢ politicyl practice” as such has no binding force,
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st1l] less have individual precedents or rulings of tho Government of
India

\When we speak of the possibility of inferring an agreement from
usage, we desire to point out that such an agreement can only be
inferred as against the particular state which was party to the usage,
and cannot extend to bind any other state This caution should
observed even where some other state has becn following the identical
usage In the case of Htate A evidence of facts beyond the usage
1tself may conceivably justify the inference of agreement, 1n the case
of State B, such additional evidence may be absent

(1) Sufferance —The word “‘suff ' means ‘acg 7,
and may either amount to a consent to particular acts. or particular
things, or be of such a character, and guven in such crrenmstances
as to Justify the inference of an sgreement From the legal point
of view 1ts efficacy 13 no greater, and no less, than that of usage, am
1t 15 in principle covered by what we have said about wusage
there be any difference, 1t 15 rather that the word seems to excludo
the 1d a of two-stded agreement.

5-—(€) The ordinary rule that the burden of proof 1s upon the
person who 1s propounding the existence of an agreement spphes,
1 our view, mn the case of the states and the Crown, with as much
force as 1t applies to the case of individuals whose relations are
governed by mumaeipal law

Paramountey

6 —(a) We have already {paragraph 3 (d), supra] discussed certain
aspects of paramountcy and have expressed the opinmion that the
relationship 1s founded upon agreement, express or implied, existing
n the case of all the states, and that the mutual rights and duties,
to which it gives rise, are the same in the case of all the states In
order to ascertain what thesc mutual rights and duties are 1t 1S
necessary to consider what are the matters in respect of which there
has been a cession of sovereignty on the part of all the states

G —~{(b) The gist of the t 1t P tey |18,
we think, that the statc transfers to the Crown the whole conduct
of 1ts foreign relations—every other state being foreign for this pur
pose—and the whole responsibility of defence, the consideration for
this cession of sovereignty 1s an undertalung by the Crown to I’m1
tect the state and 1its ruler aganst all enemies and dangers externa
and anternal and to support the ruler and his lawful successors on
the throne These matters may be convemently summarised 15, 24
are in this Opinion called, '“foreign relations and external and inter
na) sceunity ’ We gan find no justification for  saying that the
rights of the Crown in its capaiity as Paramount Power extend
Leyond these matters The true test of the legality of any clmm by
the Crown, based on paramountcy, to interfere 1n the internal sover-
eignty of a state must, we think, be found in the answer to the
following question  “Is the act which the Crown claims to do neces
sary for the purpose of exercising the rights or fulfiling the obliga-
tions of the Crown 1n with foreign rel and external
and internal security?” If the claim  be tested in this way, 1t
legahity or otherwise should Le readily nscertainable Thess matters
do not fall within the competence of any legal tribunpal at present
existing but 1f they did, such ~ tribunal when 1n poesession of all

the facts wonld find no insuperable difficuity in demding the
question
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We do not prepose 1h thie Opinton ta discuss particular eases n
Shich o clmm 1y the Paramount Power to interfere wath the inter
ml forercignuty of n ruler wonld be yustified on the princsple which
we ke enunciated  There are certamn cases as for example such
misgovermment 1y the rnler as would imperil the security of his
state sn which the Paramount Power would be clearly entitled to
mierfere Sueh an anterference would be necessary for the purpose
of exercistng the Crown & rights and fulfilling 1ts ot ligations towards
the state  But 1n this Opimion we are dealing rather with prineiples
than their at phieation  and an enumeration of cates 1in which nter
ference would appear to be justifinlle would he out of place It
w011l be equally out of plice for na to try to particularize as to
what  ncts of interference wonld be proper’  in cnses where rome
Tnount of interference was admattedly  justifinlle  beyond saying
that the extent manner and duration of the interference must he
determined Ty the purpose defined 1n onr question above

6 () We have already stated and we repeat that the positicn
of Great Britun as Paramount I'ower does not endow it with any
general diseretionary right to interfere with the internal sovercignty
of the states That in certain matters tle element of discretion
necessarily enters, 1s no doubt true Thus in the c1se of a national
emergency the (rown must temporarily he left with some mensuro
of discretion for the common protection of ail DBut this 13 due to
the fact that the right and duty of the Crown under the paramountey
apreement to defend the states necessarily invelve such a discretion
ary element It 1= & very different thing to sty that 1in case of a
dafference arising between the Crown and 2 state the Crown 13
virtue of its paramountcy has a general diseretion to overrule the
objections of the state Whether or not 1t 1s entitled to do so must
depend not upon the discretion of the Crown but upon the answer
to the question of fact set out n the last sub paragraph

6 —(d) So far as we can judge therc 15 no evidence of the states
generally agreemg to vest i the Crown any indefinite powers or to
confer upon 1t 1y unhmited discretion The existence in certan
parts of the field of paramountey of such 2 discretionary element as
15 referred to nbove 15 no ground for Ppresuming an antention to
confer a smlar discretionary authority 1m any other fields such s
for example commercial or economic matters Indeed the history
of most states discloses numerous occasions on which the Government
of India 1n order to get some action adopted within or affecting n
state has sought and obtained the consent of the state to 2 parta
cular agrecment for the purpose thus showing a recognition by the
Crown that its powers are limited and that 1t cannot dispense’ with
the consent of the state

at the raghts and duties arising from para
maraxx;é;)a?:r’:‘y‘)f‘:"‘g’n"ﬁ‘;o“ghout India carries with 1t the resultant
that the Crown by the meie fact of its paramounfey cannot
;xew o ter powers m relation to one state than 1t has 1o relation
twe g& The errcumstance that a state has, by express or implied
0 nof c{ ferred upon the Crown other specific powers docs not
ngreomer}l‘ tctoh ~ramountey of the Crown his n relation to that
mean  tha b ’“p extension  Much less can 1t mean that 1t has by
state recerves ﬂmt recerved such an estension an_relation to other
such an agreem e not parties to the agreement  The rights sa con
states which “gmw“ "rise from the agreement conferring them and
o o e o 0, S Formannt o
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stall less have individual precedents or rulngs of the Government of
India

When we spenk of the posminhty of nferring an agreemend from
usage, we desire to pomy out that such an agreeinest can only be
wnterred as agast the parhienlar siate which was party fo the usage,
and cannot extend to tind any other state This caution should be
observed even where sotne other etatc has been following the 1dentical
usage In the ease of Statc A endence of facts beyond the usage
steelf may coneervably yustify the mfercnce of agreement, n the case
of State B, such additzonal evidence may be absent

(u) Sufferance —~The word ! rmeang i 'y
and may erther amount to a consent to particular acts, or particular
things, or be of such a character, and gunen 1 such errcumstances
23 to justify the inference of an agreement From the legal pownt
of view 1is efficacy is No greater, and no less, than that of usage and
it 35 m principle covered by what we have said about wsage M
there be any chfference, it 18 rather that the word seems to exclude
the 1duq of two-sided agreement

5 —{(¢) The ordmary rule that the burden of proof i3 upes the
person who 1 propounding the existence of an agresment spples,
m our view, in the case of the states and the Crown, with as much
force as 1t applies to the case of indwadunls whose relations are
governed by mumeipal law

Paramountey.

6 —(a) We hare already {paragraph 3 (4), supra] discussed certaln
aspects of paramountcy and have expressed the opiaton that the
relationship 1s founded upon agreement, express or ymplsed, enslng
. the case of all the states, and that the motual rights and duties,
to which 1t gives Tise, are the same in the case of all the states In
order to mscertan what these mutual rights and dufies are it 18
necessary to consider what are the matters me respect of which there
has been 1 cession of sovereignty on the part of all the states

6-~(b) The gt of the agreement constituting paramountey 1%
we think, that the state transfers to the Crows the whole conduct
of 1ts foreign relations—every other state besng foreign for this pur
pose—and the whole responssbility of defence, the considerstion for
thas cession of soverexgnty 1s an undertahing by the Crown to Pl"’i
tect the state and its ruler against all enemies and dangers externa
and internal _and to support the ruler and his lawful sucgessors on
the throns ‘Fhess matters may bo convemently summarised as on
are 1n this Opmion calied, ¢ forergn relations and external snd nter
nal securtty ® We can find po justification for sayig that the
rights_of the Crown in its copauty as Paramount FPower extend
beyond these matters The true test of the legihty of any clam by
the Crown, based on paramountey, to interfere m the winternal sover
eignty of a state must, we think, be found i the answer to the
following question  ‘‘Is the act which the Crown claims to do ncees
sary for the purpose of exercisng the rights or fulfilling the obliga-
11003 of the Crown 1u counection with foresgn relations and external
and snternal secuvity” I1f the claam  be tested 3n thie way, !
Jegality or otherwise should be readily ascertainable These matters
do not fall withm the competence of any legal tmbunal ot present
existang, but af they did, such n trbunal when 1 possession of all

the facts would find no msupernble difficulty an deciding fhe
question
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;{u:,n mmpartial hind for their adjustment, and for eusuring com
te with any decinon mo arrved at
t.\r“a thould ad1 that such an wnplied obligation on the Crown m st

7 With 3t the corresponding ympheation of such obligatyms on
tich state as may be necessary to make the machinery effectine
W, 6—(1) The question alto ariees whether there s any obhigation upon

e Crown analogons to that decerihed by utan the Inst aub  arngraph
28 case where the dispute 14 between n state and the Government
of Indix We recngruise that this queation 1s one of great practical
Importinee to the states  We are instructed that a complamnt made
¥ & «tate ayninst the Government 18 deaided by the Govarnment, on
A mere written representation withour any of the opportunitics
afforded by ordinars legal procedure for testing the opposite saide’s
arguments and evidence that the material on which the decision 13
biced 1e kept secret and finnlly that on many occamons of dip ite,
In the view of the Princes and Chiefa, the Government of India 18
botk parts and judge in 1ta own case

We have conudired this matter but we are of opinion that, dis
regarding all pohtienl considerntions there 18 no legal ohhgation upon
the Crown to provide machinery for indepindent adjudication Lach
State, when ceding paramountey obtained from the Crown by agree
ment certain undertnkings express or implied but 1n our view this
was not one and cannot be 1mplied The states merely relied upon
the Crown to carry out its undertakings.

6 —(;) Whenever for any reison the Crown 13 in charge of the ad
ministration of a state or 1n control of any interests or property of
a state 1te position 1s, we think, 1n  a true sense a fiduciary one
That a trustee must not make a profit out of s trust that a punt
dian 1 his dealings with his ward must 1ct disinterestedly are legal
commonplaces  nd afford a relable analogy to the relationship
between the Paramount Power and the states Upon this view the
Crown would not be justified in clayming the right as Paramount
Power for example to override the rights of 2 state in the mterest
of British India Such a clum would, 1n our view be indefensible

the ground last mentioned, and also becuuse 1t would involve the
extension of par tey beyond the Iimits which

of the
we have demed above

The nature of the relattonship

o Committee raise
7 The terms of reference to the Indian States
another question to the legal aspect of which we ha.l:re gl:ven ci\l‘Efll:l
constderation mamely the ntture of the relationshp 1et;veen (he
Paramount Power 2nd the states hav):rt\g rega:ghg;r’t;’cx\sx 2;)?5: s(f a(n s

en whom the mutual rights an
{’l}: 'L‘ﬁlﬁmf& those rights and obligntions Our views may be sum

marsed as follows ~ by trent .
d obligations create ¥ aty an

® Thucg:’elgxtl‘;:‘t ;lr%mbsetx\::en the ﬁtatﬁs ‘a'ng glreo “1:::1:;:3 gm‘m

3 the Britis o one

The Pu{zmto “x?th K;‘tve:h;t the states have entrusted their

clsa; ﬁn;gimmns and external and 1nternal Sicunty It

foroi® necsdental or loose use of language when on the

thee :old of dealing with the subyect of the Indn;n States

e t Chelmsford report described the relationship
the Mol e British Crown, for the treaty

as a relationship to th
v
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6—(f) The Crown has by the mere cession to 1t of paramountcy,
acquired no might to control the independent action of any state 1
matters lying outside the special field so ceded OQutside the subjects
of foreign relations and the external and internal security of the
state each state remang free to gwide its actions bv conaderations
of self interest and to ‘make what 1argun with the Government of
Tndia 1t may choose Chere 13 no_legl or conetilutional power 30
the Government of India or its officers mnor 1n the Viceroy or the
Tolitical Department to nsist on any agreement being entered wmnto
Iy a state  DNor 1s there any legal bamis for & clam that any state
1 under - duty to cooperate 1n matters outside the field of para
mountey with British Tndin  ‘The phrase tgubordinate €0 operahon’
which appears 1n some trcaties (eg the Udampur Treaty of 1818) 18
concerned 1n our opinion solely with military matters

It follows from this ascertainment of the legnl position, that m 2
Jarge field of subjects such 18 fiseal questions, and the commercial am
ndustrial development of India as a whole 1t 1s wathin the rights of
each state <o far as paramountey 18 concerned and apart from
special agreement to remain nactive, and to abstain from co-0perd
tion with British India  In many directions the legal gap W2y haxe
heen bridged hy particular agreements hetween 1ndividual states and
British Indin but such agreements may fall short of what 18 or may
hereafter become desirable 1n the common nterest of the develop
ment of Inlia as a whole or may need Tevision It 35 therefore 1M
portant to draw nttention to the fundamental Jegal position that 1fs
on political grounds the co operation of the states 19 desired therr
consent must be obtmmed The converse proposition 13 equally true
Outade the matters covered ty pwramountey, and 1n the absencé of
special agreement no_state 18 entitled to demand the assistance O
the Crown to enforce the co-operation of PBritach India 10 the perform
“nee of those acts which the states may consider Josirable from their
point of view

6—(g) The Tights of any given state being defined by 1ta agreement
with the Grown 1t follows that the Crown has 1o power to curta1l
those rights hy any umlateral act

Tor the same rcason 1t 15 mmpossible for Parhiament m  Grent
Britun by means of lemslation to curtul any rights of the states
The Crown cinnot break n treaty with the concurrence of the Lords
and Commons any more than without their concurrence

Similarly the Legislnture of British Tndia 13 equally unable to
ympose upon the ruler of a state any obligation which under 1ts agree
ments with the state the Crown 19 not authorized to 1mpose

6 —(k) Tt 13 2 necessary ' £ the conclusions expressed
Above that the relationship of paramountey snvolves not merely a ces
s1on of sovermpnty by each state bt alce the undertaking of defimite
ohlipations hy the Paramount Power towards each state This aspect
of the matter will not be disputed

The dutrea which he upon the Crown to ensu he external and
internal security of the stotes and to I\eupoaevulnrl:]cl whateser arme
forces mav te necessiry for these purposes are plam
o Sﬂ,::“cmv the fact that the states hy recogmsing the paramountey
Temmtes rn‘wn have atandonel the right to rettle hy foree of arms
Jieputen w n‘ch mav ariee hetween them clearly mposea upon the
o dnty either to act it<elf a3 an impartial arhiter 10 ruch

o or to provide fome reasonably just and effictent machiner™




;gu;" mpartial Lind for their adjustment, and for enmting wn
e %tk any decrsion po arrived ot

We should adi that ruch an amplied ol ligation on the Cronn most
:"W *ith 1t the corresponding smplicition of such ol Iy aticia on

$31¢ a8 M3y be neeessary to make the machinery etlecting

& 6~(1) The question nleo arises whether there tv any oliligation upon

® Crown analogons to that described by wnan the last subg avsraph
122 eate where the dispute 1s betneen o atate and the Gover it
of Indiz We recogman that this question s ane of preat practud
ITportince to the states  We are imstructed that a complamt made
£ a «tate swamet the Government 1 decadid by the G e, on
2 Mere written representation  without  any of the  oppoltumities
&fforded Ly ordinary legal proccdure for tedting the appoate aid o«
gurents and evidence  that the materinl on whah h doomion s
based 1a kept sceret nnd finally that on many occantons ot dipate,
Iz the view of the Princes and Cliefa, the Goscrument of Tudia is
both parte and judge 1n its own cane

We have conudered this matter, but we an of n‘nmun that, s
regarding all politic1l consuderations thore s no Legal «hhpation upon
the Crown to provide machinery for ndepondont adgwdication Tach
State, when ceding paramountcy, obtamed from the Crown In ETHTE
ment certuin undertakings, (xproen or smphod, but o o view thia
nas not one and cannot be implicd  The states meaddy acicd wpon
the Crown to earry out its undertahings

8 —(;) Whenever for anv rerwon the Crown i ehatge of the ad
mumstration of a state or i control of any aorats o property wf
& state, its position 1%, we thank, i a trac monee o fidaomy o
That a trustee must not maho & prolit out of lus tinst that a puny
dian 1n his dealings with hix ward must nct dimnterastedly, are logal
commonplaces  and afford a  roliable annlogy to the velationaliip
between the Paramount Power and the staten Upon thit view the
Crown would not be justificd n elmming the nght ax Pranmonnt
Power, for example, to override the rights of o state 1 the ntercnt
of British Indin Such a clmm would, mn omt vun be indcfenubile
on the ground last mentioned, and also beciuse 1t would wmvolve the
extension of the conception of paramountey heyond the hanta which
we hive denied above

The nature of the relationep

7 The terms of referenco to the Indwn States  Committen vayre
another question to the legal aspeet of which wo have givon (neful
conmderition, namely, the nature of the rolnnonnlnp hedwern  the
Paramount Power and the states having regard pmitienlaly to thae
partres between whom the mutunl rights and alligations sulwist aund
the character of thoss rights and oblignttona  Our views may he wmn
marised as follows:—

1 rights and obligations acaled by treaty nnd

® Th;g::z;::;:t nr% betweon the stnfta and the Dritish Crown
The Paramount Powor 14 the Iribsh Orown and no oun
else, and 3t 18 to 1b_that tho states have entiusted thele
foreign relntions and externnl and antirnal weondly Tt

was no nocidental or Jooss usa of luugnake whon on e
threshold of dealing with the lll‘lr‘(’t of the Tndian Btates,

the Montagu Chelmsford report deseribed tha volationslip

as n relationship to the Dirtish Crown, for thn treaty

1



T4

relations of the stites are with the hang 1 his British

or 1t may be, in his Imperial capacity, and not with the
Ring 1n the right of any one of his Dominions The con
tract 1s with the Crown as the head of the executave EOY
ernment of the Unmited hingdom under the constitutional
control of the British Parhament

(11) The states cannot dictate to the Orown the particular
methods by which or servants through whom the Cro n
shoild carry out its obligations The Secretary of S‘z‘c
the Vieeroy and the present Government of Britich India
are the servants chosen by the Crown to perform b]°
Crowns obhgation to the stites So long a8 those obll
gations sre bewng fulfilled and the nights of the t
respected the states have no vahd complaint  This hberny
1s necessarily subject to the condition that the agency]a o
machinery used by the Crown for carrying out its &b Xgl
tions must not be of such a character as to make 1 poit
tically impracticable for the Crown to earry out 1te obliga
tions m a satisfactory manner

(1) The obligations and duties which the parties to the tren.tﬁﬂ
have undertaken require mutual faith and trust t ;{
demand from the Indian Princes a personal logalty to ¢ .
British Crown and from the British Crown & continuoy
sohicitude for the nterests of cach state and the? ental
a close and constant ntercourse between the partics

In mumcipal law contracts made i rehance on the personal c2ps
ity and characterstics of one party are not assignable by m to 877
other person We regard the posibion of the Crown 1n it8 contracts
with the states as comparable Not only 18 the British Crovn regt
ponuible for the defence and security of the states and the condu
3{ their foreign relations but 1t has undertaken to discharg® theso

utles 1tself for the states The British Crown has this io common
thh ahcorpomtmn that by its nature 1t must act throush mdw:dualsﬂ
ﬂ‘]‘“ w) :re 1t has undertaken obligations and duties which have bees
spec: :Jn rusted to 1t by the other contracting party in rehance cﬂbl]
1;9;:1 characteristies and reputation 1t must carry out those © ]1
gat’f“ &}nd dutzes by persons_ under 1ts own control “and cannot dil:
fote Performance to independent persons nor asgn to others  the
Crow: of 1ts obligations or the benefit of its rights So the Bnhl b
e cannot require the Indian States to tramsfer the loyalty w}.l:d
Pﬂr);,y ave undertaken to show o the British Crown to a0y (e
oty ot can it without their consent hand over to Dersons YU
S Intaw or fach andependent of the contral of the British Crov
s

their external or mter’;:ls s::;::g; relations nor the main

Lestie Scotr
Stuarr BEVAN
Wirrrip GREENE
Varzvrine HomEs

T B SoMERVELL
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APPLANDIN

EFatraet from Queen bactortaa Proclamation, 1858

*We herchy announce to the Natine Princes of India that all
Treaties and 1 npagetments made with them by or under the authority
of the Honourable 1 ast India Company are by La accepted and will

scrupulously observed, and We look for the like observance on
their part  We desire no extension of Our present Terntorial Pos
#essions, and while We will admnt no aggression upon Our Dominions
ot Our rights to be attempted with impuuity, We shall =anction no
encroachment on those of others We shall respect the rights dignity,
and honour of Native Princes as OQur own, and We denire that they,
as well as Our own subjects, should enjoy that prosperity and that
socaal advancement which cap only be sccured by internal pence and

good Government ’

Frtract from Ring Edward VII's Coronation Uessage

“To all My feud and sub throngh India, 1 renew
the assurance of My regard for their hiberties, of respect for their
dignities and rights, of 1nterest in their advancement, and of devo-
tion to their welfare, which are the supreme mim and object of My
rule, and which, under the blessing of Almighty God, will lead to
the increasing prosperity of My Indian Empire, and the greater
happiness of its people

Eatract from King George V's Speech at the Delhy Coronation Durbar,
1912

“Finally, I rejoice to have this opportunmity of remewing in My
own person those assurances which have been’ given you by My
revered pred ors of the 't of your rights and privileges
and of My earnest concern for your welfare, peace, and contentment

“May the Divine favour of Providence watch over My people and
assist Me in My utmost end to their b and
prosperity

“To all present, feudatories and subjects, I tender Our loving
greeting

Eztract from Eing George V’s Proclamation, 1919

i occasion again to assure the Princes of India of my
I ta.k? the ever ’{2 o unimpaired their privileges, rghts

and dignities ™

Extract from Ewng George V’s Proclamation, 1921

T oclamation I repeated the assurance given on

In My formerh}’;noya] predeces<ors and Myself, of My determ:
tain  ummpaired the privileges, mights and
f India. The Princes may rest assured that
and 1nviolable ””

many occasions by
nation ever to mam
digmities of the Princes o I
this pledge remains mviolate
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